	TORT
	DEFINITION
	TEST
	DEFENCE
	REMEDY

	



Battery

Intentional
	
Defendant intends to cause offensive, physical/bodily contact with the plaintiff.
Can also be contact with something plaintiff is holding or contact with something like a bullet or knife


	
-Intends to cause
-Offensive
-Bodily Contact
-Harm
	 
1. Self-Defense
2. Consent
3. Necessity
4. Provocation
5 Contributory Negligence 

	
1. Compensation for damages
2. Punitive damage
3. Nominal damages
4. Injunction


	


Assault

Intentional

	
Occurs when defendant intentionally causes the plaintiff to reasonably believe bodily contact is imminent

	
-Plaintiff has reasonable belief that defendant intents to cause harm 
- Belief that bodily contact is imminent 
	
1. Self-Defense
2. Consent
3. Necessity
4. Provocation
5. Contributory Negligence
	
1. Compensation for damages
2. Punitive damages
3. Nominal damages
4. Injunction

	


False Imprisonment

Intentional
	
Occurs when a person is confined within a fixed area without justification. Prison and physical force not necessary. Detention may be psychological.

	
-Intent to cause harm to plaintiff
-Plaintiff confined within a fixed area
	

	
1. Compensation for damages
2. Punitive damages
3. Nominal damages
4. Injunction

	


Malicious Prosecution

Intentional
	
Occurs when the Defendant improperly cause the plaintiff to be prosecuted 

	
-Intent to cause harm
-Plaintiff must be wrongfully prosecuted
	
	
1. Compensation for damages
2. Punitive damages
3. Nominal damages
4. Injunction


	

Deceit

Intentional




	
Occurs when the defendant makes a false statement that the defendant knows is untrue/false and with which defendant intends to mislead plaintiff to suffer a loss as a result of having reasonably relied on the false statement


	
1. Defendant made false statement
2. Defendant knew statement was false
3.Defendant intended to mislead Plaintiff
4. Plaintiff suffered a loss as a result

	
	
1. Compensation for damages
2. Punitive damages
3. Nominal damages
4. Injunction



	


Defamation

Intentional




	
Occurs when the Defendant makes a false statement that could lead to a reasonable person to have a lower opinion of Plaintiff 

	
1. Statement reasonably refers to Plaintiff
2. The statement could hurt Plaintiffs reputation
3. The statement was published to third party 
4. The statement was NOT true

	
1. Justification: Statement is true
2. Privilege: Encourages free speech (absolute or qualified privilege)
3. Fair Comment: Encourages useful debate on significant issue
	
1. Compensation for damages
2. Punitive damages: If Defendant was particularly outrageous
3. Injunctions – very rare 

	

Trespass to Land

Intentional

	
When the Defendant improperly interferes with the plaintiff’s land
	
-Intentional
-Land (above on or below)
-Interference
-Improper (no consent and legal authority)

	
1. Self-Defense
2. Consent
3. Necessity
4. Provocation
5. Contributory Negligence
	
1. Compensation of the harm caused
2. Nominal damages-if there was a loss
3.Punitive damages if conduct was shockingly bad
4.Injuction to stop trespass


	


Interference with Chattels (movable forms of property, car horse, books)

Intentional
	
Occurs when the defendant interferes with chattels in the plaintiff’s possession. 
	
- Intent to harass plaintiff
- Interference with plaintiff’s chattels (Interference is satisfied if defendant damages, destroys, takes or uses the plaintiffs goods.)


	
1. Consent (plaintiff voluntarily agrees to experience interference)
2. Legal Authority (Lawful right to act in certain way) 
3. Self Defense (ones right to protect them selves)
4. Necessity (actions justified by emergency)

	
1. Compensation for loss

	


Conversion

Intentional



	
Occurs when the defendant interferes with the plaintiffs chattels in a way that is serious enough to justify forced sale
	
-Defendant intentionally interferes with plaintiff’s chattels 

- Disposing of a chattel by an unauthorized sale
- Refusing to surrender a chattel on demand to a person entitled to lawful possession.

	
1. Consent (plaintiff voluntarily agrees to experience interference)
2. Legal Authority (Lawful right to act in certain way) 
3. Self Defense (ones right to protect them selves)
4. Necessity (actions justified by emergency)
	
1. Forced sale of chattel from plaintiff to defendant 

	


Detinue: Wrongful Detention

Intentional



	
Occurs when the defendant fails to return a chattel that the plaintiff is entitled to possess
	
-Defendant wrongfully possesses plaintiff’s chattels 
- Defendant refuses to return chattel
	
1. Consent (plaintiff voluntarily agrees to experience interference)
2. Legal Authority (Lawful right to act in certain way) 
3. Self Defense (ones right to protect them selves)
4. Necessity (actions justified by emergency)

	
1. Compensation for Damages 
2. Punitive damages 
3. Nominal damages 
4. return of Chattels 


	


Intimidation

Intentional

	
Occurs when the plaintiff suffers a loss as a result of the defendants’ threat to commit an unlawful act against either the plaintiff or a third party.
	
1.Plaintiff must prove that the defendant threatened to commit unlawful act 
2. Threatened party must give into intimidation 
3. Other element of tort must be established 

	
	
1. Compensation for Damages 
2. Punitive damages 
3. Nominal damages 
4. Injunction 


	

Interference with Contractual Relations (Direct Inducement and Indirect Inducement)

Intentional

	
Occurs when the defendant disrupts a contract that exists between the plaintiff and a third party 
	
1.Defendent must know about the contract 
2. Defendant must intend to cause the third party to breach that contract 
3. Defendant must actually cause the third party to break the contract 
4. Plaintiff must suffer a loss as a result 

	
	
1. Compensation for Damages 
2. Punitive damages 
3. Nominal damages 
4. Injunction 


	
Conspiracy


Conspiracy

Intentional

	
Occurs when two or more people/defendants agree to 

act together with the primary purpose of causing the plaintiff to suffer a financial loss. 

	
1.Hurting plaintiff must be defendants primary purpose 

2. Hurting plaintiff must be foreseeable 

	
	
1. Compensation for Damages 
2. Punitive damages 
3. Nominal damages 
4. Injunction 


	

Unlawful Interference with Economic Relations

Intentional

	
Occurs if the defendant commits an unlawful act for the purpose of causing the plaintiff to suffer an economic loss
	
1. Defendants Act must be unlawful or unauthorized 
2. Defendants act must be directed at the plaintiff 
3. Hurting the plaintiff doesn’t need to be the defendants primary purpose

	
	
1. Compensation for Damages 
2. Punitive damages 
3. Nominal damages 
4. Injunction 


	



Nuisance

Negligence 
	
1. Occurs when the defendant unreasonably interferes with the plaintiffs use and enjoyment of its own land.
2. Occurs if defendant interferes with the plaintiffs use of its land
3. Occurs when defendant creates a smell or sound that impairs the enjoyment of the plaintiff property

	
Occurs only if defendant’s interference is unreasonable
-Nature of the neighborhood
-Time and day or interference
-Intensity and duration 
-Social utility of the defendant’s conduct
-Defendants motivation 
	
1.Defence of Statutory Authority: Defendant caused a nuisance while acting under legislation 
2. Defendant is not relieved of liability mainly because the nuisance already existed when the plaintiff arrived in the neighborhood. 
	
1. Compensation for Damages 
2. Punitive damages 
3. Nominal damages 
4. Injunction 


	

Rayland vs. Fletcher

Strict Liability 
	
Defendant can be held strictly liable for its non-natural use of land if something escapes from its property and injures the plaintiff 
	
1.Defendent must have made non-natural use of land 
2. Use of land create special/unusual danger
3. Something associated with non-natural use must escape land and cause plaintiff harm

	
1. Plaintiffs Consent to defendant’s non-natural use 
2. Escape may have been caused by third party or natural force not in control of the defendant
3. Defendant was statutory authorized 

	
1. Compensation for Damages 
2. Punitive damages 
3. Nominal damages 
4. Injunction 


	


Injurious Falsehood

Intentional


	
Occurs when the defendant makes a false statement about the plaintiff’s business that causes the plaintiff to 
suffer a loss. 

1.Slander of Title
2. Slander of Quality 
3. Other situations 

	
1. False Statement: Defendant must make a false statement about plaintiff’s business or property to a third party 

2. Malice: Defendant must have acted out of malice/ purpose of hurting someone 
3. Loss: plaintiff must have suffered a loss as a result. 

	
	
1. Compensation for Damages 
2. Punitive damages 
3. Nominal damages 
4. Injunction 


	

Negligence

Negligence


	
Determines whether the defendant can be held liable for carelessly causing the plaintiff to suffer a loss or injury 
	
Plaintiff must prove that the defendant: 
1.Owed a duty of care
2. Breached the standard of care 
3. Caused harm to the plaintiff. 

	
1. Contributory negligence –plaintiff contributed to the injury
2. Voluntarily Assumed: The risk of being injured by the defendant 
3. Illegal behavior from plaintiff resulted in injury.

	
1. Compensation for Damages 
2. Punitive damages 
3. Nominal damages 
4. Injunction 




	

Vicarious Liability

Strict Liability

	
Employer is responsible for a wrongful act done by an employee when it is done in the course of employment 
	
1.Did the tort occur in the course of employment 
2. Was doing an employer authorized service or closely related act? 
	
1.Employers are not liable for independent contractors 
2. If Tort occurred completely outside the employment relationship 
	
- Compensation of the harm caused 
 


























	Business Organization
	Definition
	Legal Test
	Exceptions

	




Sole Proprietorship
	
Exists when a person carries on a business on their own

Entitled to all income & liable for all obligations

Advantage: Simple & easy to setup and dissolve
Disadvantage: Unlimited personal liability & limited financing options

	
1. No legal registration as a “Sole Proprietorship” is required
2. Must comply with the general requirement imposed on all business
3. Name must be registered if different to personal name
4. Registration must be completed & business license is necessary for some activities
	




NO EXCEPTIONS

	





Partnership

	
Three main types:
1. General Partnership
2. Limited Liability Partnership
3. Limited Partnership
- No separation between partner and partnership
- Partner cannot be an employee
- Partners have unlimited personal liabilities 
- Personal assets may be seized to satisfy partnership debt

	
1. Sharing Profits
2. Jointly owning property or jointly contributing capital
3. Involvement in business-especially management
4. Joint authority for contracts and bank accounts
5. Equal access to business information (all docs and financial statements)
6. Holding each other out as partners (telling the world ie sign, board, website) 
7. Engaging in ongoing activity rather than one project
8. Consider the risks on unintended partnership (if both people are responsible)

	

	



General Partnership









General Partnership
(continued)


	
Exists when 2 or more persons carry on a business together with a view to profit

All benefits accrue directly to partners & all partners are liable for all business obligations




*As soon as a project is talked about or worked on with view to make profit, partnership exist. Don’t need to register

Advantage: Easy to setup & few formalities 
Disadvantage: Unlimited personal liability

	
1. Two or more people 
2. Carry on a business together 
3. With a view to profit

Unless the partners agree otherwise, the default termination rules are:




1. Any partner may terminate partnership with notice
2. Termination on death or insolvency (no money left) of partner

	
People may share profits without carrying on a business together if:

1. A loan is to be repaid out of profits of the borrower’s business


2. An employee’s payment, salary, wage varies with the employers profit
3. A purchaser of a business agrees to pay some of the business profits to the seller as part of the purchase price


	
Limited Liability Partnership (LLP) 
&
Limited Partnership (LP)

	
- Individual partners are not personally liable for the professional negligence of their partners and some other obligations if certain requirements are met
- Partnership remains liable for all obligations, but once firm’s assets are exhausted, a claim can only be made against the partner responsible 

	
1. Liability of at least one partner is limited to that of partners investment
2. Must have at least one general partner whose liability is not limited
3. Limited partners have very limited rights to manage partnership
	



NO EXCEPTIONS


	







Corporation
	
Most common form of business organization, used for all types and sizes, from one person to large multinationals

- Separate legal entity
- Shareholder can be an employee or a creditor
- Corporation is unaffected if a shareholder dies or withdraws from the business
- Corporation is treated as a separated tax payer for income tax purposes 

	
A corporation is crated only when certain docs are filed with the appropriate government office under either the Federal Canadian Business Corporation Act (CBCA) or similar legislation in each province or territory

The main filing required to incorporate are:
1. Articles of Incorporation (Set out fundamental characteristics of the corporation)
2. Name search report on the proposed name of the corporation. A corporation cannot have a name that is confusingly similar to another organization
3. The fee

	







NO EXCEPTIONS


DOES A CONTRACT EXIST? 
	LEGAL TEST
	DEFINITION/CHARACTERISTICS
	Exceptions/Ending

	


Intention to create legal relations

	
- Intention to create legal relations
Objective Test: Would a reasonable person think that the parties intended to create a legally binding agreement on specific terms
Goal: To protect reasonable expectations

	

	

Meeting of the Minds

	
- Shared decision to enter into a legal agreement on specific terms and conditions

	
- Does not have to be written to be legally enforceable
- Handshake, phone call, action, etc 


	






Meeting of the Minds 

(When do the Minds Meet... Process of Offer & Acceptance)

	
1. Offer: Willingness to contract on stated terms
· Must be communicated: Written doc, oral statement, or conduct-hand shake
2. Acceptance: Agreement to offeror’s condition. Must be in response to offer
DONE IN TWO WAYS
I. Acceptance by promise – bilateral contract, promise exchanged for promise (can occur through words or conduct)
Silence alone cannot be acceptance
NO contract until the offeror actually receives the notice of acceptance 
II. Acceptance by performance – Act exchanged for a promise
No contract exists until offeree fully preforms
If offeree preforms contract is created, offeror is only one with outstanding obligation

	
5 ways to kill an offer:
1. Revocation
2. Lapse of Time 
3. Rejection
4. Counter offer
5. Death or insanity

Silence plus prior agreement may be acceptance

Postal rule: Acceptance is effective where and when the offeree sends it (even if not received) 

	


Consideration

	
- Contract must be supported by consideration
- Law will not enforce gratuitous promises (promises given for free)
- Can either be a benefit or a determent to self
- Must move from each party – but not necessarily to the other party
- Does not have to be adequate only sufficient 

	






CONTRACTUAL TERMS

	Statement & Terms
	Definition/Characteristics
	Legal Test
	Exceptions & Consequences/Remedies

	





Negligent Misrepresentation

	
False statement of an existing fact that will cause a person to enter the contract

Silence: If you are a stranger then the person selling does not have to disclose everything
	
- Statement made to a party
- Party making the statement knows the party receiving the statement will rely on it
- Party relying on statement acts reasonably
- Party making statement is careless, reckless or cavalier in the truth of the statement
Objective Test: Would a reasonable person have thought that the parties meant this statement

	
Exceptions to Silence: Seller must disclose all matters if…
1. Relation with buyer
2. Insurance
3. Half-truth (can’t only say some details and leave out others)

	



Express Terms

	
A statement made by one of the parties that a reasonable person would believe was intended to create a reasonable obligation

Lateral Approach
Contextual Approach
Golden Rule
Contra Proferentem Rule 

	
- Reasonable person test
- Oral agreement
- Written: Formation of contract

	
- Interpretation on express terms
- Ambiguous: Having more than one possible meaning

	


Implied Terms

	
Arises through the operation of law either through common law or under statute

	
- Do not arise from parties themselves
- A term will be implied only if it is reasonable, necessary or would improve a contract

	
Statutory term will NOT apply if the parties have expressly excluded it


	
Standard Form Agreement 


Standard Form Agreement
(Continued)

	
Mass produced docs – “Take it or leave it”
	
	
Once you sign something you are stuck unless…


1. Unusual terms (out of the ordinary)
2. You did not have reasonable notice (you were rushed)


	



Exclusion Clause – Limitation Waiver
	
A contractual term that seeks to protect one party from various sorts of legal liabilities 

	
- Term must be legal and ambiguous
- Reasonable notice to affected party
- Assent by affected party (signature is best)
- Usually not enforced if unconscionable or unfair

	

Exceptions
1. Unusual terms (out of the ordinary)
2. You did not have reasonable notice (you were rushed)


	




Ticket Contracts


	
Terms often printed on tickets and receipts 
	
Enforcement depends upon notice 
- Reasonable notice must occur before contract is created
- It is not that the customer read those terms but whether they were given reasonable notice

Enforcement depends on assent & reasonable person test

	
- Heavier burden for unusual or harsh terms
- Perhaps no burden for obvious terms

	

Boilerplate Clauses


	
A clause that is used repeatedly without any variation
	
Several types:
1. Exclusion clauses
2. Force majeure clauses 
3. Confidentiality clauses
4. Arbitration clauses
5. Jurisdiction clauses
6. Entire agreement clauses

	


DIFFERENCE BETWEEN CONTRACTUAL TERM AND MISREPRESENTATION:

CONTRACTUAL TERM TALKS ABOUT FUTURE. MISREPRESENTATION TALKS ABOUT PAST OR PRESENT.
Pre-Contractual Statements: Statement one party makes by words/conduct with the intention of including another party to enter into contract
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CONTRACT DEFECTS: - CH10
· Not fighting about if a contract exists 
· Fighting to see if party can VOID contract? How? (Legally/Illegally)

	CONTRACT DEFECTS
	CHARACTERISTICS
	NOT VOIDABLE

	


Minor

	
· Some contracts with minors are voidable
· Minors may elect to avoid contractual liability
· Minors who choose to avoid contractual liability should do so as soon as possible
· Delay can be treated as affirmation

	

NO EXCEPTIONS

· Contract is voidable even if the party was unaware of the age issue


	


Mentally Incapacitated People

	
A person may lack mental capacity because of deficient intellect

TWO SITUATIONS
1. Court declared person to be lacking in mental capacity: VOID
2. No court declaration, but person still lacks mental capacity to contract at the time the contract is formed: VOIDABLE


	
Exception: Contract not voided if the other party couldn’t have recognized the mental incapacity in other part


	




Intoxicated People

	
The agreement is voidable if two conditions are met:

1. The person must have been so drunk that they could not appreciate what they were doing
2. The other party must have been alerted to the fact party was intoxicated 

To set aside a contract the intoxicated party must make a prompt election to avoid it once sober

	
- Not voidable if a reasonable person would not be able to tell person was intoxicated

	
Unfairness During Bargaining

	
If a disadvantage party is pressured into an agreement or placed in an unfair position during the bargaining process, the contract may be ineffective


	


TYPES OF UNFAIRNESS DURING BARGAINING – CH 10
	UNFAIRNESS DURING BARGAINING
	CHARACTERISTICS
	TEST

	







Duress

	
Illegitimate threat of harm

Duress of person -Threat of physical violence against a person
Duress of Goods - Threat to detain, damage or destroy goods
Economic Duress -It is sometimes difficult to distinguish economic duress from legitimate economic pressure

	
ASK: Did party give weaker party the…
1. Opportunity to examine contract carefully
2. Opportunity to negotiate contract 

ECONOMIC DURESS VS. HARD BARGINING 
Courts look at:
1. Bad faith: One thing for party to honestly say that it cannot preform with more money; Bad faith is when party ask for more money simply because they are vulnerable 
2. Victim could not have reasonably resisted: No alternate way for party to avoid coercion (threat or harm) 
3. Victim started legal proceeding promptly: Pursue case within a timely matter 
4. Victim protested: Was it possible for victim to protest? Not possible is duress was serious (IE treat that potentially endangered the party)
5. Victim succumbed to the pressure without legal advice: Succumbed to pressure without legal advice 


	


Undue Influence

	
Abuse of a relationship to induce a contract (overpower will)
· Any form of oppression, persuasion, pressure, or influence which over powers the weaker party and forces them to make an agreement

	

Rule of Law: Rules depend upon parties’ relationship

A. Pre-existing fiduciary relationship 
B. No pre-existing fiduciary relationship 

See chart 


	
Unconscionable Transaction

	
A bargain is presumed unconscionable if 
a. Contract was improvident
b. Inequality of bargaining 

	
EXCEPTION: 
Presumption is rebutted by proof that
a. Bargaining process was fair
b. Other party received independent legal advice





In the case of duress or undue influence, the focus is on the conduct that affects consent of the victim

In the case of unconscionability, the focus is on both

1. The reasonableness of the contract itself
2. The way the party behaves in the bargaining process 

It might be that an action based on undue influence or duress fails because pressure on the victim did not interfere too much with the consent by the victim 

(ie  no compulsion of will) 

Fiduciary relationship: Occurs when a person is in a position of dominance over another 
[image: Macintosh HD:Users:Dillon:Desktop:Screen Shot 2017-04-21 at 12.42.29 PM.png]


Defects usually revolve around formation of contract (ie minor when signed)

Discharge usually comes up during the life of the contract





DISCHARGING A CONTRACT – CH11
Discharge: Contract is discharged when the parties are relieved of the obligations to do anything further under this contract
	DISCHARGE
	CHARACTERISTICS
	EXCEPTIONS/REMEDY

	
Performance

	
Performance occurs when parties fulfill all the obligations contained in the contract 

A contract can be discharged through the performance of its terms (obligations)

RULE: Parties must perform exactly as contract requires
· Any deviation from the terms of contract is considered a breach 



	
Exception

1. Time is not always of the essence
- Delay in performance must be reasonable and not cause loss to any other by the delay
- IE said to deliver goods by May 1 but is delivered May 14
When is time of the essence?
- Parties agree
- A party insist upon timely performance by giving reasonable notice
- Lateness causes loss


	


Substantial Performance

	
Minor defects may still entitle you to discharge by performance 
· Performance must still satisfy contract

Courts will consider:
1) the nature of the defect
2) the difference of the contract price and the effects of the contract with the minor defects

	
Remedy

A) Contract can be treated as discharge
B) Innocent party will not have to pay for the minor defects caused


	


Agreement

	
· If both parties want to discharge, it can be discharged through rescission 
· Rescission in this case means… 
· Bilateral agreement to discharge a contract
· Both parties have/have not performed

	
Possible Solutions:

Find new consideration –“accord and satisfaction”
· Occurs when a party gives up its rights to demand contractual performance in return for some new benefit 
· Accord refers to the parties’ new agreement
· Satisfaction refers to the new consideration provided by the party that 



is relieved of the need to perform the original contract

Put the promise under Seal – “release”
· It is an abandonment of a right which may be gratuitously or for inadequate consideration
· Promise to not sue after discharge 


	









Breach

	
Innocent party only has the right to discharge if the other party has breached a condition: Deprived the other party of the benefits of the contract

The discharge depends upon the type of term breached:
1) Condition: substantial term
2) Warranty: lesser term; or 
3) Intermediate: hybrid terms 

4 Types of Breach
1. Defective performance (most common)
· Party fails to properly preform contractual obligation
2. Deviation – failure to act precisely or use agreed route
3. Anticipatory breach – indication that breach will occur in future
· Innocent party can take immediate action 
4. Self-induced impossibility – party renders performance impossible 
· No party at fault (result is frustration) 


	









REMEDIES: NEXT CHAPTER

1) Innocent party has the option to discharge 
2) Whether or not contract is discharged, innocent party entitled to damages
3) Court can grants equitable relief

General Rule

Innocent party is entitled to money for damages not performance as a remedy 


	
Frustration

	
Contract is frustrated when a (faultless) event makes performance impossible or radically undermines its purpose 
Applies if… 
· Neither party is responsible for relevant event

	
NOTE: Does not apply if performance is just more difficult or expensive 




REMEDIES FOR BREACH OF CONTRACT – CH12

MEASURES OF RELIEF: Ways in which court can calculate the amount of money plaintiff is entitled to receive from defendant 
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