Week 1:
Natural Law Theory: Law Morality and Justice

Facts of the Case:
Jack got drunk at a bush party, had sex with a woman he thought passed out, but she was dead. He interfered with a dead body. The person went to court and facing a charge of indecency. He denied it and said you can’t convict me of that because he didn’t know she was dead. IF he didn’t know, he was committing sexual assault. 

What is the purpose of law? 
· Order? Justice? Peace?

What is the proper foundation of law
· The Foundation of law should be a set of acceptable moral positions. Ethics 
· In the legal system the law is tempered with mercy. What is morally acceptable and what is not. It will give us predictability
· The law can look at the situation and the individuals and make an assessment about culpability (who is at fault) 

What are the structures through which law functions?
· The structures should reflect the dominate moral positions on society.
· Depending on what your point of view is. The law may look like violent police or police helping others. Justice may look people protesting gay marriage or people supporting gay marriage. Prochoice or prolife. 
· We expect the law to regulate these issues

What is the problem? Justice is complicated. The law is complicated. We do not all agree on what is right and what is wrong. We should not use the law to define who we should marry, to have sex with, etc. What justice looks like is difficult because people are difficult and complicated. If we start to think about law, we go up to a bunch of dead white men. Such as Aristotle





Aristotle distinguished between two types of justice:
· Natural Justice: which arises from the nature of things and exists, independent of human action. Is almost organic, it arises from the world in which we live. It is an almost spontaneous part of all of us being together in society. It exists independent of human action. It is a larger thing than the individual acts of human beings. 
· Conventional Justice: which arises from human intervention and exists because of human action, such as the creation of laws, the administration of justice and the conduct of proper governance. Arises from human action and human intervention. Is the stuff of laws, courts, correctional systems, governments creating these things. That is a very different kind justice, from that of the natural justice that is essence, a moral state of the world, as it exists right now. 
· Aristotle believed that every human being has a purpose. That once we discover what that is, it is the pursuit of that fundamental purpose in our life which will give us a full and happy life. But Aristotle    also believed that for us to be able to discover that purpose and pursue it, we need a certain set of conditions to be in place and those conditions essentially could be summarized in the term, good governance. When people come together to live in societies, there may be that natural justice and law that is almost always already there when people come together but people need more than that. People need to create and implement a set of rules and regulations that will define their interactions and structure the manner in which they pursue their goals. For Aristotle, the key to good governance was in fact good law. 

Law and justice are both concerned with how people will act in given sets of circumstances, where different actions are possible. Law and Justice are both ultimately connected with how we act when we have a range of choices in front of us. We are always confronted by choice. Every day, most of us we make hundreds of choices. Most of them are not difficult or challenging. In other contexts, we face choices that are not easy and when it comes down to that, most of us make the tough choices based on an assessment of right or wrong outcomes. And that is based on our ideas of what is right and what is wrong. 
You walk into a store, you see something you want, and you can’t afford it. You have a choice, you walk away save your money and come back and buy it. Or you could also steal it. The product is small, its portable, you could hide it in your coat. What stops you from stealing? Your own morality. That is more powerful on choosing of what we do than the laws. We are surrounded and bounded by such a wide range of rules and regulations, you can not possible know them all. Ignorance of the law is no excuse, if you break one, you can’t use that as an excuse. If you do not get away with it and get caught, you may not go to jail, 96% of criminal cases that transpire in the country are all minor offences. Law is about choice and what we do is about choice and our own moral code is going to be compelling for you than the law in most cases. In most cases the law is a back up plan. But because we ask the law to make rules on what is good behavior and what is bad, those are fundamentally moral questions. Morality is about good and bad; the law is about encouraging the good and sanctioning the bad. How do we know that the laws that we have are good? 

Since law is directly/indirectly involved in specifying what should be done in specific situations, law is forced to involve moral matters in one way or another 

Lon Fuller: the internal morality of lawmaking
John Finnis: realization of self-evident moral truths

Fuller and the internal morality of lawmaking: 
· Fuller talks about the internal morality of law making
He said look, what law is really about is governance, it is about subjecting human conduct to the governance of rules. Making human beings cooperative to the regulation of particular kinds of rules and making them cooperative to those rules as they reflect a particular underlying morality. For Fuller, again what was most significant about the law and what makes the law moral is the manner in which the law is created. The procedures by which we take those ideas of right and wrong and turn them into rules and then impose those rules. Those processes are what determine morality and that is determined by having a clear set of rules by which people can make law. If the law is not made in a way that is predictable and fair and communicated that allows it to be fair and predictable, then you are usually going to go along with it. But if the law isn’t governed by that internal morality than in fact, there will be question if we should actually obey the law. He said there is a series of factors that wont apply to all legal systems but atleast some of them will apply to most. If your government follows these kind of requirements, in terms of what they are going to sanction, how they will and the implementation of those sanctions, then you should be okay. The law and legal system will have the internal morality and it will be much easier to obey the law. He said its things like generality, there is a process in place to make laws. The government must respect those processes. You cant wake up a morning and randomly make a law saying all dogs have to walk in their behind legs, because as the creator I find it cute. It also violates some of fullers other requirements. The people also have to know and be able to know what the rules are. If I want this law to become a law, I have to find a way to tell everyone who owns a dog, everyone has to be informed and know the rules. I can’t say any dog that ever walked on its four legs is now in violation of the law, even before the rule came into place. No retroactive law, the law can only apply when it is made active and forward. The law has to be clear. When I actually write down the rules, they have to be easily understood by everyone and they cant contradict other rules. If there are rules to cruelty to animals and you think dogs walking on their behind legs is cruel to animals than I have to resolve it and make it not a contradiction. There has to be the possibility of compliance, is it possible to ask everyone who owns a dog to make their dogs walk on their behind legs. Can people actually do that? No. I make this rule and a week later I realize, that the hospital is loaded with people who make their dogs walk like that so suddenly I’m going to change that rule, now dogs have to walk on all four legs and that’s how its going to be. You have to be consistent with a rule, you cant keep changing it. There must be some degree of agreement between what the rules actually are, the declared rules and official action. So I have to have people and processes in place that actually make sure that the rule is actually respected. Fuller tells us that a sovereign or government that makes that kind of rule, a sovereign who doesn’t go along with these things will not posses any moral legitimacy. The laws he creates will not have moral legitimacy. So should we have to obey those rules? 
Fuller’s minimum requirements for law making to have internal morality:
· Generality: No “ad hoc” law 
· Promulgation: The people must e informed of, and able to know the rules
· No retroactive law: Rule making is always prospective (law is always suitable for the future)
· Clarity: Everyone understands the rules 
· Non – contradiction: The rules do not contradict each other
· Possibility of compliance: The rules do not ask the impossible of the people
· Constancy: The rules are not constantly changing
· Congruence (agreement) between the declared rules and official action

John Finnis: Realization of self-evident moral truths”
Had a belief that essentially most of us can through understanding, explain certain common basic goods. For our selves as individuals and society as a whole. This natural sense of what is good for us is also what allows us to recognize that there are set of, clear values that lye at the heart of human morality. These are kind of like pornography. We can’t define it exactly, but you know it when you see it. Those fundamental goods that are the things that are the most important to us that we believe are part of society or should be part of. Finnis said that while we are capable of figuring out what we do and don’t want and what we think is right and wrong, as individuals we may know these things, we may not be able to act on those things and make them real in our own lives outside the context of community. We are pack animals, we do better in groups. He said that although we can each come up with ideas of what is right and wrong and the idea of good and bad, and those things may differ between us, when we come together we need some kind of common code of conduct that can regulate our interactions with each other. And that that regulation is pro active and re active. We have a set of rules and code of conduct and know the information within that code. We know the big picture of right and wrong. We have a criminal code that shows the way we will get in shit for killing someone. Most don’t know the consequences of that, but we have the bigger picture in our heads. Human beings flourish best when together and they do that within the code of conducts that as he says orders and coordinates all interactions. Law is a central part of that code. The purpose of it is to order our interactions in a way to pursue the idea of basic good and good life. Finnins laid out some criteria. Which he believes speaks to that moral underpinning in the law. Just laws were laws that created a context where in people can be happy, can live a good and moral life and achieve what they want to achieve. Unlike Fuller, Finnis said these are universal values, they apply to every system of government, no matter how our humanity is impacted, we all share these values, all these 7 have that value. He said just laws are laws that respect the importance and the value of the transmission of life. They respect life. The ability to come together and create life. Knowledge for its own self, not a mean to its end. This is what separates A and C students. C students go to Uni as a means to its end. I wanna get a job and get out of here. A students are in uni for the sake of knowledge its self, I wanna take as much out of this as I can, so when I get out I wanna know more than anyone. The ability to play. People need to be able to go out and do something they like. They have fun. Aesthetic experience, looking at culture, ability to express themselves, connection, friendship. Reasonableness is important. That understands how people work, how life needs to work so its grounded. Its not just this general sense of lets just be reasonable. Ground what reasonable means. Not just be reasonable, what does that actually mean? Religion and spirituality. For many people, their moral code finds its clearest expression in religious and spiritual belief and that brings an understanding of what is right and just. Finnis believes human beings and prosper when they come together and they will flourish in communities that are led by an authority that when it makes laws and decisions on what its going to regulate, it thinks of the common good. Any law that does not reflect a clear focus on the common good, it is not a just law. An unjust law is not law. 
· A natural law theory is nothing other than a theory of good reasons for choice 
· Most of us have a natural sense of what is good for us and thus we are able to recognize the self-evident values that lie at the heart of our human morality
· Human beings flourish best when gathered in communities (they are the most positive at this time)
· Healthy communities require a common code of conduct that orders and coordinates interactions to achieve the common good (either by force or without)
· Law is such a code, and it orders social actions in ways that enable people to pursue basic goods

For Finnis, just laws are guided by moral principles which further the human good and encourage human flourishing 
· 7 basic factors integral to human flourishing”
· The value and transmission of life
· Knowledge for its own self
· Play
· Aesthetic experience
· Sociability and friendship
· Practical reasonableness which promote life with a reasonable order
· Religion or spirituality
· 
Fuller and Finnis:
· Valid law must be based on morally defensible grounds
· Fuller: Valid law must embrace an internal morality that works through rules, practices and procedures appropriate to the craft of law making
· Finnis: Valid law gets its morality from a wider morality recognized by all those able to understand those values which allow humans, as unique beings, to flourish (become better)
If Morality is central to law and legal systems
Are we obligated to obey the law, and if not, what circumstances justify disobedience?
What is regulation and law about? It is about providing people a template for how to make good choices in a context where many different choices are available. 
Tragic Choices (Case study of the 4 men stranded on a boat, two men ended up eating one to survive)
Latimer (Guy who had a mental child and ended up killing her since she was going through pain)

Necessity is of three shorts, necessity of conservation of life, necessity of disobedience, and necessity of the act of God or of a stranger
It is less used as a justification of something but more of an excuse
It all comes down to the same thing. Who is to be the judge of necessity. 


The BIG Picture: 
· Fuller: Morality of law connects with lawmaking 
Is the process by which we create and implement laws just? Is it characterized by internal morality? 
· Finnis: Valid law embraces a morality that lets humans to become better (flourish)
Asks us to look at valid law as law which enables human communities to flourish. Does the law a set of regulations that give people a good life to the majority of the society. If the government regulations speak to further the common good, that law has a morality to it.
· Our understanding of law and justice are connected without normative positions
Fundamentally, it is about our ideas of right and wrong.
· And because moralities are different and contestable, law will always be a site of struggle 
Hence, we have those questions that are important today as it used to be. Whose law will define what order and what end.
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