
AFTER MIDTERM:


Wednesday March 1 2017:

Business Law: Everything that you have to know about the principles of business law comes from an old case that was decided in the 20th century in England. Salomon VS Salomon. The British courts decided that a company was special – a distinction between a physical and a legal person. Physical person walks and talks. A legal person is a company, a creation of the law. It goes back to salomon vs salomon; there was a company owned by Mr. Salomon, there was a bankruptcy and there were claims from creditors. There is a ripple effect: Bankrupt – people aren’t payed. Lawsuits started to fly and the principle shareholder of the company: in popular parlance known as the owner. Somebody decided to sue Salomon personally and went all the up to the house of lords where it was decided once and for all that the law recognizes a distinction, a separation between a company and it’s shareholders. We learned that physical persons and legal person both have rights and obligations. Physical and legal persons both have legal personality – the ability to acquire/obtain wealth. All legal persons, all companies have legal capacity from the moment of their incorporation. Solmon vs. Solmon came to the conclusion: the company’s money is the company’s money and the shareholders money is the shareholders money. Ex: Shares purchased in an oil company that is involved in refining of crude oil, a well bursts etc and hundreds of acres of good land are contaminated, the company will be sued for negligence. Solomon vs Solomon says that by the mere fact that I own 150 shares does not mean that I have to stay awake all night wondering when and if the victims are coming after me. The company is a separate and distinct legal entity. You own 1,000 shares in the company but the company and you are separate with respects to assets and debts. Your personal assets and debts belong to you alone. If that was not true, if shareholders were exposed to lawsuits from individuals who had a beef with the company or who had a claim against the company, no one would invest. The economy would take a nosedive. Soloman vs Soloman: between the company and it’s shareholders there is a corporate veil, a curtain, a separation, a distinction. Articles which deal with company law: Page 170. Article 298: Legal persons are endowed with juridical personality, are established, either in the public or private interest. (A company can exist for charitable purposes or a profit motive). Article 301: Legal persons have full enjoyment of civil rights. 302: A patrimony, (a company just like a physical person has a bank account and has debts). 307: (Paragraph 2:) Legal persons are distinct from their members, their acts bind none but themselves expect as provided by law. A distinction is made between company and it’s shareholders. 311: Legal persons act through their organs such as their board of directors. (Points out to us that a company cannot speak, cannot sign a contract – everything that the company does has to be done through human beings). These are the people who speak for the company and act on its behalf. 



Two important articles for exam: Article 316: In case of fraud, with regard to the legal person the court on the application of an interested person hold the founders, directors, other senior person, or members of the legal person who have participated in the alleged act or derived personal profit therefrom liable, to the extent it indicates, for any damage suffered by the legal person. What does this mean? It tells us that the company is helpless, entirely dependent upon the good will and good faith of the people who are entrusted with the task of looking after it. 316: Exists to protect the company against those people who are meant to protect it but who are doing it harm. The law states that if an interested person sees that somebody is stealing from the company, somebody is acting in such a way as to do that company harm, the interested person has the right to go to court and tell the judge. An interested person: Someone who intervenes. 

Question on quiz: Which of the following persons is an interested person who has the right to go to court? 

Answer: A shareholder is an interested person. Another director of the company, an officer of the company, a creditor of the company, landlords of companies, suppliers of companies – who notice that someone from within is diminishing the company’s assets. That creditor has a legal interest to act pursuant to 316. WRONG ANSWER: The person who reads the financial pages and is interested with what is going on with the economy. 

Legal interest: When you walk into court and the judge asks who are you? 

Interested person: Not the guy who watches Bloomberg or who reads the Economist. Code is talking about a person who has got a horse in the race – you have something to loose unless the court intervenes. 

Interested Party: Goes to court and institutes proceeds (sues) but the trick is that he is not suing in his own name; he is suing on behalf of the company. In the Canada Business Corporations Act is called a derivative action. The interested person goes to court and asks the judge to force the person stealing to put the money back into the company. Never asks the judge to condemn the stealer and put the money into his pocket – that would be a direct action. A derivate action: Asking the court to force the crook to take the money that he stole and to put it back into the company. The powers of the court are extensive because the legislators understand that the company is helpless and that a 316 recourse is necessary to protect the company. Is the CEO of a company going to court to protect the company he is robbing? Its got to be somebody else who has an interest in the company’s well being who is going to take the action. That is what 316 is all about. The purpose of the article and its remedial objectives. 

317: In no case may a legal person set up juridical personality against a person in good faith if it is set to dissemble fraud, abuse of right, contravention of a rule of public order. In 316, the landlord is afraid that the directors are stealing from their company and so as an interested party, he goes to court and sues the board of directors on behalf of the company and asks the judge to condemn the directors to give back to the company what they stole. In 317, the landlord is not getting his rent, he is not being payed, the law states you have to sue the company. The landlord state that I know that, the only problem is, the company has no money. So if I sue, I’m going to get a judgment, the judge will condemn the corporation but the judgement has no value unless I can collect. The judgments is good for ten years. But if he has no money, what are you going to do? Go to bailiff – if the guy who owes you money is broke and lives in a run down in a room in poor neighborhood, the bailiff is going to go to door and look around and see what he can seize and sell. He going to say: “nalla bono”: nothing here to seize and to sell. That’s why the landlord says, I know I can win but the judgment is not going to have much value. Here is what the landlord has to do: He has to go into 317 and he’s got to sue two people – the corporation but 317 also states that you can also sue personally the owners. He is going to have witnesses that state the owners are skimming money. The three shareholders are not only stealing from their own company they are sinically and unfairly using the corporate veil to rip off the landlord. The landlord will send them a letter: pay your rent or else I will sue your company and sue you personally – he going to get visit from one of the owners – you can’t sue me because Soloman vs Soloman says there is a corporate veil between my personal assets and the company. That is why 317 exists – it is the law’s way of saying under no circumstances can you use the corporate veil to steal from a person in good faith. 317 states that when you see that you are personally being hurt (as a landlord) by the unlawful and fraudulent behavior of the shareholders you have to sue the company and the owners. It’s the company with whom you have a contract – a legal link between yourself and the company but this is a 317 recourse: on the exam: You sue the company and the individual shareholders and because you have no contract with the shareholders, you have to ask the judge’s permission to lift that corporate veil and allow me to sue them personally as they are committing fraud and not allowing me my rightful claim. 

316: To protect a company from it’s own officers, directors and shareholders. You’re an interested person, sue the crook on behalf of the company and ask the judge to force the crook to put it back into the company. 

317: I’m being starved to death because the shareholders are committing fraud and stealing from me personally. 

TRAP: True or false? If you are instituting a derivate style action (article 316) do you have to ask the judge to lift the corporate veil? 

Don’t have to life the corporate veil! Because you are suing on behalf of the company, not saying that the crook is hiding behind the corporate veil – he is just a thief stealing from his own company. 317 is different: Lost some money, sue my company but can’t sue me – but he is wrong. 

AFTER BREAK:

Important lesson: One day, after graduating and begin to acquire assets and reputation somebody is going to approach you and will ask for a favor and the favor will be to kindly allow them to inscribe your name on the list of a board of directors of a company which the person is in the process of forming and I promise you I will never bother you again. It’s tricky because very rarely do these requests come from strangers. You have to say no, every single time. Inscribing your name and then walking away as if the company does not exist is the worst thing you can do – this indifference contravenes your duty to that company, the law states that as a director of that you owe that company diligence and loyalty and a Fiduciary duty: Faith and loyalty.  You cannot enroll yourself as a director and walk away. There are provisions in the law in more than one statue which stipulate that in certain situations the directors of the company can be held liable for certain gestures or certain sets of circumstances – what a horrible surprise it would be that after allowing your name to be used and walking away you discovered that this company had gone bankrupt and before it went bankrupt it had not payed it’s employees and you receive a letter from a lawyer saying to you – you are a director of the company, the law says that the directors of a company are solidarity liable for unpaid salaries going back six months before the bankruptcy. As a director of the company your on the hook for the whole thing, they will sue you and take your properties. All the law says is that you’re only responsible for the unpaid wages while you’re on the board. Longer than six months of unpaid wages you do not have to worry about it. It’s the law’s way of saying you can mess your bank, taxes and suppliers but don’t mess with your workers – don’t take money out of your workers pockets. There used to be a time when the board used to loan money to a shareholder and not get it back – 5,000 dollars worth of shares in exchange for next to nothing OR they would declare a dividend - the law states that the directors must never declare a dividend if paying off the dividend would prevent the company from meeting it’s financial obligations the law has elaborate tests that accountants have to follow to see if the dividend can be awarded. The law used to say if the board of directors did any of these things, it used to be all the directors on the hook. Now the law says that if you didn’t participate in this decision you can walk – free and clear. If you say yes, be prepared to attend the meetings. Basic rule of thumb: If you’re at the meeting, with the other members of the board and you see that something stupid is going down: 1. Say no – have to express your dissent. 2. Tell the secretary to inscribe in the minutes of the meeting that you disagree – you have to go on the record. If you are attending the meeting in the flesh or Skype or conference call, you are there. 

321 on page 171: A director is considered to be the mandatory of the legal person, he shall in the performance of his duties, conform to the obligations imposed upon him by law, the constitution act or the bi-laws and he shall act within limits of the powers conferred upon him. 

322: A director shall with prudence and diligence and he shall also act with honesty and loyalty with the best interests to the legal person. It is the company’s interests that must prevail over your own. 

323 (on exam): Companies property is the companies and your property is your own. Purpose is to avoid a situation in which the company acquires 60 percent of a business and the director says I’m good for the other 40 percent. This is looking for trouble, as there is the possibility of a conflict of interest. EX: If my company owns a shopping center, I should not have a financial interest in that shopping center. If the board of director’s states it’s all right, the law states it is also all right. If my company owns the shopping center and I have a financial interest within it I can say to the board of directors that this is a lousy offer, this is not a fair price if you are director who assets are not comingled you can make an objective decision in the interests of the company. If the offer comes in and it is a lowball, and you owe money and need cash, you are liable to say yes not because it is good for the company but good for you. Do not comingle, that article makes reference to what is not known as insider trading. Must not use information that you acquire as a board of directors so that they may profit. 

324: A director shall avoid at placing himself at any situation where his personal interest would be in conflict with his obligations as a director. 

Situation: A friend who is wealthy, sits as a member of board of directors on Pizza-matic inc and sits on the board of directors of the bank. One day sitting on the board of Pizza-matic and the question comes up – it’s time to expand we should move into Ontario. Going to need a line of credit because all these ventures require research, we are going to need a loan, which bank should we approach? The law says that the friend hears anything about doing business with a bank; he must stand up and say I’m leaving you to discuss this matter in private. Why is it the correct thing to do? He may favor the bank over pizza-matic. Not just the question of a question of interest, it is the appearance of a conflict of interest. Law professors have to say no to represent their students, there is the appearance of a conflict of interest, what is going to happen at examination marking time? The friend recuses himself (withdraws) to go downstairs and the members will decide which bank they want to use. Sitting on Bank directors – interested in barrowing money from us – he recuses himself from a conflict of interest – I don’t want to know from this, don’t want to be see in a position where I may be in a conflict. (On the midterm) – best answer is say no and walk. 

 






Wednesday March 8 2017:

	Distinction between 316 and 317 and what do they aim to remedy? 316: Protecting the companies’ money and 317 is about protecting yourself. 316 is a special remedy which aims to protect the company from the thieves within, officers, directors – those who are depriving the company from its riches (embezzlement, refusing to collect debts). The law says that an interested person goes to court and asks the court to force the thief to restore the money to the company. In common law it is referred to as a derivate action. It’s an indirect action – you’re an interested party, a shareholder, and if you notice the companies’ profits are being siphoned away, you can go to the court. The interested party has no ground of action which is personal (This is what we learned from Livent V Deloitte), he doesn’t go to court to say that the directors are stealing from the company and that therefore the director should be condemned to pay him – not his money that he owns – it is the money of the company in 316. Sue the wrongdoers on behalf of the company. Ask the court to force the thieves to put the money back or stop doing what they are doing. This is an indirect action: Not suing for himself but the injured company. 

	317 is different it attacks individual shareholders who are using the corporate veil for nefarious purposes. Corporate veil exists to enable a shareholder to invest money, in a company, without having to fear that if a company is sued, a creditor is going to come after him personally. Corporate veil: A wall, a distinction between the shareholders and the company’s money. In 317 the shareholder – I have sold goods and services to this company and they don’t pay so you have to sue to get your money back. If you feel that the reason they are paying is because they are stealing – ask the court for permission to lift corporate veil and sue individual shareholders personally. 

In the Livent case, you had a very large entertainment corporation where millions of dollars were involved and two of the founders were playing with the books and ultimately they were caught and the company was forced into bankruptcy. The two directors went to prison for fraud. When the company went bankrupt, a trustee was named to protect it and look over its affairs during the bankruptcy. In the case of livent, the trustee decided that one of the reasons why the company went bankrupt was because of the negligence of its auditors. Auditor: Charted accountant whose job it is to verify the companies’ books and make sure the company’s financial statements are correct, essentially a watchdog. If the company says we are going to claim a corporate tax of two million dollars to reduce our corporate tax liability, then the job of the auditor is to say that is very nice but show me the proof through invoices and receipts. Problem was the charted accountants whose job it was to act as a watchdog became to cozy with the directors. The auditors tended to take the statements of the directors at face value without questioning them. They are supposed to question everything but they didn’t. The trustee decided that the auditors made some very serious mistakes; he initiates a lawsuit against the auditing firm (deloit) and sues the company on behalf of the company. The trustee does not initiate the lawsuit in his own name, as it was not his money that was lost, it was the company’s money that was lost. He asks the judge to make the auditing firm to pay the money back into the corporation. Only the directors and officers can speak for the company. 316: If the directors proceed to steal from their own company, the interested person can go to court and sue on behalf of the company and force the thief’s to put the money back into the company. 

317: Not the companies’ money – you are being ripped off, not getting payed. The shareholders are hiding behind the corporate veil and not worry about it as he cannot sue us personally. My assets and the companies’ assets are distinct. If you are going to sue under 317, you have to sue two people – the company (with whom you have a lease or a contact of sale) plus the shareholders and in your lawsuit you have to ask permission to lift the corporate veil to sue the individual shareholders. 

316 states that an interested person, shareholders, creditors, director of the company anybody who is expecting to be payed by that company and is terrified that the company is going to go under. You have to justify why you are suing, first thing the judge and the crooks are going to ask. Directors have a fiduciary duty. Not an interested person: No legal standing/interest, not just any citizen. 

The courts have decided that officers and directors must avoid a conflict of interest. When we say that a director must walk out of meeting if she wants to be partial: If sits on board of pizza company and board of bank: He must recuse himself – step aside - so that you do not create the appearance of a conflict of interest.

Supreme court of Canada judgment: Canaero: Asked: Who owes a fiduciary duty and how far does that duty go? Fides, which means trust for many years, it was believed that the only people who owed a fiduciary duty were the directors as they were responsible for planning the future of the company. The big decisions – the law always said that if you’re a director you owe faith and loyalty. You had to make sure that you didn’t try to go after opportunities that your own company was interested, even after you resigned not supposed to chase opportunity which belonged to the company or the company was interested in pursuing. Canaero: Canadian Aerospace Corporation – involved in sending aero planes into sky with photographers who took highly detailed photos of the land. Take the photographs because oil and mining companies wanted to know if it was worth their while to go into a country and start their operations. One day, there’s an advertisement from the government of Guyana which wanted to know if they had valuable metals to propel their economy from agriculture to energy based economy. Canaero and its competitors are interested as Guyana wanted tenders – confidential offers. Details had to be prepared and sent off. It is a contest among companies doing the same line of work. Canaero had some highly skilled mining engineers working for it, preparing the tender for the government of Guyana. Something happened, a few of the engineers decided that they didn’t want to work for Canaero anymore. They didn’t just quit; they formed a brand new company called Terra Surveys and send in their own tender to the Guyanese government looking to get the same job as Canaero, submitting numbers and strategies to Guyana after knowing what Canaero was offering. Canaero does not get the contract and they blame the engineers and sue the engineers and the company – they were sabotaged by people who worked for Canaero and who owned a fiduciary duty to them. The engineer’s first defense: Is competition not a part of our economy? They are right except they are not starting from scratch. They worked for Canaero – they were executives there and they basically said to the court we don’t owe Canaero anything. We are not directors, we are merely officers – high ranking employees not a director then don’t owe a fiduciary duty. I can compete as I wish and chase after every opportunity that Canaero was interested. The Supreme Court said to them that a fiduciary duty means among other things that if I work for a company and I owe that company a fiduciary duty, I’m allowed to quit but if I know that my former company is trying to snare a contract – you don’t chase after it yourself, because your duty of loyalty does not stop when you resign, there is a carry over. Supreme Court says – from here on it’s not directors alone who owe fiduciary duty, anybody who has a high-ranking position within the company. Everybody knew that directors couldn’t chase the same deal that the company was chasing; officers owe a fiduciary duty as the Supreme Court decided that there was an absence of good faith and slammed the engineers. The title is not as important but the job you are doing, the more important your job the more likely you owe the company a fiduciary duty. 

Test: Burner with pot with water – want to go after opportunity for your company, if you owe the fiduciary duty and if you know that your former company is really interested in getting that contact, there is steam coming out of the pot. The law states stay away as your former company is actively involved. If the water is warm, the law stays away from the deal – warm means former company is still interested. It’s only if the water is cold that you are allowed to go after the deal. Bad faith can manifest itself on both sides; a former officer sees the pot boiling over runs away with pot. A company that makes it clear that they don’t want the contract, as it was the employee who brought the contract to them, the board of directors state we are not interested, when the employee quits he makes his own offer. The former directors sue him as he will make money from the contract so make a few dollars – that is bad faith. They can say we like the deal but not now maybe later – stay away. Only when there is a categorical no, that the kid, the officer, the high ranking employee can grab that opportunity for himself. 

Cropper vs. Silver Peso Mines: This case is the opposite of the Canaero case. Cropper was a member of the board of directors of a company called Silver Peso Mines. Cropper came across some people who were doing some exploratory work. Cropper thought the venture was very interesting and believed there was money to be made. He goes to board of directors and states that I believe that our company, Silver Peso, would be well advised to invest in this brand new mining venture, there is money to be made. The members of the board of Silver Peso were unequivocal, thanks but no thanks – it does not interest us at all. He goes out with his own money and acquires the shares for himself, as this is too good an opportunity to pass up. I’m going to invest in this personally and make a lot of money as this new company finds precious metals. His company Silver Peso finds out and go to Cropper they say we hear that you made a lot of money – hand it over. You are a member of the board, you owe us a fiduciary duty and found out about the mine because of your involvement with us, at the end of the day, the supreme court says he does not owe them money. The court reasoned that right off the bat, what does Cropper do? Cropper puts the interest of his company before himself, didn’t sneak off in the dead of night – he went to his own company and told them he wants them to invest. He is transparent, open and hones by giving his company a chance to grab the deal while it is hot and the company says no. Why should the companies’ decision preclude him from taking his own savings and investing on his own? Could have been a conflict of interest if he acquired a bundle of shares – sitting on our board but yet have a significant investment in one of our competitors but it was not like that. There is no competition; he simply took for himself what the company turned down. In other words, went to the stove top and dipped his hand in pot of water and it was cold – this is what gave him the right to make this investment. The judge saw good faith from the beginning. In contrast to the Canaero case, the engineers who sent a tender. Said to the judge we don’t feel we did anything wrong to Canaero – we felt that it was not going to get the contract anyways, it does not have the ressources – bad reasoning as it was their way saying we didn’t prejudice Canaero in any way. It is not a good faith argument. If you have to ask can I get into trouble for this? Don’t do it. 

319: A legal person may ratify an act performed for it before it was constituted; it is then substituted for the person who acted for it. The ratification does not affect novation; the person who acted has thenceforth the same rights and is subject to the same obligations as a mandatory in respect of the legal person. Three persons want to incorporate a company, it does not yet exist, it is in the process of becoming. One of the principle shareholders sees a storefront and states to himself – this is a terrific location for our store and goes in and talks to landlord – look I want to sign a lease with you for the benefit of a company which is not yet born. Here is the deal – lets sign the lease and I will sign in my own name BUT as soon as the company is born we are going to have a meeting of the board of directors and the company is going to ratify the lease. Ratify: Make something good - confirm it. The lease begins on April 1, the name of the lease will cover it, the company as soon as it is formed, will ratify the lease and the company will become the tenant. This enables an enterprising young director to grab an opportunity in advance. Once the company is formed, it is the company and company alone that will be the tenant, which means I’m off the hook. In practical terms, you are going to guarantee the performance of your company. A guarantor: A person who puts his name down a contact if my company is unable to pay the rent then the landlord will be entitled to come after me personally and insist I put up the money. 

Barrow money from the bank: We will give you the money, the bank knows about the corporate veil. The bank states fine, you have to sign personally as a guarantor; you are simply agreeing to cover the debts of your company. When you find yourself in a situation of this nature, better make sure the company can cover the payments because failing that they are coming after you. Without Benefit of Discussion: Someone needs money, the bank agrees to give you money, but you have no money. However, you need a guarantor. They have chosen the guarantor based on his financial standing. Without Benefit of Discussion: If this clause is not there, you going to have a situation in which the debtor does not pay – the guarantor doesn’t have to pay until the debtor cannot pay. If one day, the debtor does not pay, the bank will call the guarantor. The guarantor states I’m not paying because I happen to know the debtor won the lottery, so you know what he has the money – chase him. Sounds logical and fair. The bank writes down from the beginning Without Benefit of Discussion: The guarantor gives up his right to say before you come after me, analyze the debtor. The bank writes down Without Benefit of Discussion: We don’t care the debtor has the money or not, you must pay. 

320: Responsible until company ratifies lease. 

328: In margin, this is known as the indoor management rule: A person who is the VP signs a contact to acquire furniture and goes back to board of directors to tell them what he has done –they tell him you don’t have the authority to buy furniture according to the company by-laws. Board of directors cancels deal, as VP did not follow our company rules. He did not follow the company rules. This article states don’t even think about it – your VP buys furniture and now you want to punish the furniture dealer because he didn’t follow your procedure? Your on the hook – a dealer in good faith should not be penalized because somebody in your company did not follow your procedure. 

335: The board of the directors manages the affairs of the legal person. Decisions are made on the basis of a majority – there is nothing to stop a board of directors making it’s own rules and saying in order to allow the company to negotiate a loan which exceeds 100,000$ we want 75 in favor. They are allowed to do that. 

337: (ON EXAM): Dissent: To say no, to disagree. Liable unless you insist your objection be noted in the minutes. A director who is absent – you cannot be held responsible. If the meeting is somewhere else from the meeting from Skype – he not off the hook as he is there. 

Homework: Read up until the page of 176, 197-201, 202-207, 209. 










Wednesday March 22 2017:

Saturday April 8, 10 AM is the make up day. 

Next Wednesday is the quiz, expected to know a physical and a moral person, difference between legal personality and legal capacity, the meaning and import of the corporate veil – specific articles in Code Civile and know the meaning of Solomon V Solomon, article 317 code civile du Quebec and the absive use of corporate viel, how a company operates on a day to day basis, functions of directors and officers, both the directors and the officers are mandatories for the companies sign contract, they and they alone bind the company contractually to third parties. What happens when a director of a company that has not yet been formed and signs the lease on behalf of the company which is yet to still to be formed, obligations of the individual shareholder, what are the obligations …, how specificically does the responsibility for the lease get transferred? Importance of guarantor – how banks will ask a company shareholders to essentially dilute or emasculate the corporate veil by agreeing in writing that if a company cannot pay they will – know what it means when the various shareholders to be bound solidarily to the bank when the company cannot pay. In contracts of guarantee – caution of the company what is the meaning of the term of benefit of discussion – how does that affect the creditor/bank and the people who have agreed to fufill it’s obligations. Directors and officers – what is the meaning of fiduciary duty? We know that the civil code and that the various company law statues tend us that the directors must act with diligence and loyality, fiduciary duty is more of a juripridence duty – Canero exemplifies this. What happended in that case? What did the supreme court have to say on high ranking officers who did not happen to be director. Cropper V Silver Peso – an honest man, an individual who puts the companies interest versus his own but gets sued anyways. What does it mean that when we say a former director is not allowed to pursue an opportunity in which his company is interested while he was sitting as a member of a board? How is the former director to know whether or not he can seize an opportunity for himself. Directors have to avoid all conflict of interests – what is the word that we use to a director has to step aside? Recuse himself and not participate in any discussion which may place her in a conflict of interest. The director should not mingle his own assets with the companies – their own bank accounts and they shall not meet. There is flexibility – if the company says a director may acquire a certain number of shares, in a company which the company intends to buy. The fact that a board of directors says is okay, the director has to make sure nothing which they do can harm the company or create a perception of conflict of interest. 

Personality liability of directors. This explains why today, a person will not accept to serve as a director of a company unless the company agrees to acquire an insure for him in the event he is personally sued – this is called liability insurance. Director called upon to pay debts that are the companies. How do individual directors get hammered? If they are crooks that an interested person takes note of – to return what they stole. Company goes bankrupt, cannot meet it’s financial obligations – corporate veil is in place and the shareholders are protected, the law says the directors are on the hook for unpaid wages (not including bonuses or performance awards) salary – all the unpaid salaries of all of your workers going back six months before bankruptcy. Other grounds of liability: 1. GST: That has to be paid. The directors are on the hook. 2: Dividens: Payments that are made to shareholders as a return on their invesrtments. Directors cannot be allowed to issue dividends when the company’s finances are fragile, the Buisness Corporations Act says that you do not pay a dividend that if paying the dividend will make the company fail to pay it’s debts – there are certain accounting tests that must be done prior to a dividend.  A dividend is always discretionary, a director can refuse to issue a divend under certain instances. Next, as a director don’t approuve of a loan to a shareholder because if you do and the shareholder cannot pay back, the director is on the hook – he will be sued. The director decides that he is going to offer shares to another person in exchange for something other than money, such as an old beat up car – it is legal, however, the law says that if the auditor of the company whose job it is to keep his eyes on the books – if he sees that the value of the car is less than the market value of the shares, the director is personally liable for the difference between the value of the shares and the old car – he will be sued for the difference. 

Corporate veil: Sometimes, it comes to pass that the corporate veil is lifted not by a ripped off supplier, lender, landlord. (According to 316 – act of in a way to deprive him of the value of his goods). Have to ask the court’s permission to sue both parties under article 316. Sometimes that it happens that it’s shareholder himself that tries to lift his own corporate viel. Kosmopoulos: Was the principle shareholder and officer and director of a company which manufactured boots and shoes. All his life, Kosmopoulos never made a distinction between himself and the factory. One day his accountant said to him – why don’t you incorporate (a corporate viel between yourself and the company) your assets will not be touched and there are tax advantages. So Kosmopoulous agrees and Kosmopoulous limited is born, automatically the corporate viel comes into existence – a legal person called Kosmopolous limited and Kosmopolous. The factory burns down. Fortunetly, there is an insaurence policy which is taken out on behalf of the company. Kosmopoulous says to the insaurence company – what about me? You paying off on the insaurence company’s obligations to the company, what about me personally? Insaurence company says you are not the insaured party – whatever we choose to pay goes to the company, for you nothing. Kosmopolous sued the insaurence company and the judge said to him we are not going to allow you to lift your own corporate viel to benefit. There is a corporate veil between your bank account and the company’s bank account, the shareholder tries to lift the corporate veil without success from a company law point of view. 

Pizzadelic INC: Luigi, Gino and Rocco – three shareholders holds 33.3 percent of shares in the corporation. This company has been in the family for three generations and the brothers are determined to keep it that way – they don’t want strangers to acquire shares in the company their forefather established. Rocco has had enough – there is no specific law which says that this is a family enterpreise you cannot 33.3 percent of the shares to Dominoes or Boston Pizza – he can do it. The dream and the tradition are dust. The large corporation will come in and start making demands – the brothers don’t want a stranger to come in and change the recipe/culture of corporation. There is only one solution: Unanimous shareholders agreement. The law allows for such a construct – business people are advised to consider it seriously. Series of fundamental rules layed down, they don’t cover every possibility, which is why the law states that the shareholders are allowed to make their own rules to establish various rules that will govern the way they will govern their … Shareholders have rights – a right to vote, a right to participate in the policies of the company and it’s decisions but the laws can’t cover every base. Unianimous shareholders agreement is binding and any new shareholders that will come into the agreement. It could say: We get agree that if we get tired of the company – before he sells the shares to a stranger he must offer the shares to us on a pro-rata basis – half to Gino and half to Luigi in this way the corporation remains a family corporation. This is referred to as a right of first refusal. As long as Rocco offers the shares to his brothers at fair market value and it’s only when the brothers refuse that he may sell to the third party. Reasoning behind this to make sure the corporation remains in the family. An example of a provision in an unanimous shareholders agreement whereby the composition of the company is protect, but sometimes there will be a provision where the interests of a shareholder are protected. Luigi has 40 %, Gino 40% and Rocco have 20%. Luigi and Gino want to sell to Dominoes and Rocco is afraid that if he gets left behind, holding his 20 percent, the new powerful shareholders are going to push him around – he does not want that. As it happens, Dominoes they only want 80 %. Luigi and Gino want to sell but Rocco will be left behind. Unanimous shareholders agreement says that if such an eventuality occurs we will have a piggy back provision which means that if Luigi and Gino want to sell to Dominoes they have to say to Dominoes we don’t sell unless you buy from Rocco as well. If it in the agreement, it is binding. This is how the agreement can be structured to protect the minority shareholder – drag him along into any deal you find to be tantalizing. 

Cases: Solomon V Solomon. Canaero V O’Malley. Cropper V Silver Peso. Kosmopolous. 

Is there an advantage to establish itself as CBCA or Quebec? Advantages to incorporating federally. 

If you are doing business in Quebec and you do not have national ambitions in terms of opening up offices – there is no reason to incorporate federally. Quebec Companies Act entails essentially the same acts. On a day to day basis there is no advantage. Advantage is in favor of the federal – if you choose to open offices in the rest of the country – it is less cumbersome to open up offices elsewhere. Watch out for the trick question: Quebec and Ontario – A company has it’s head office in Toronto and incorporate under the CBCA and has a factory in Rimouski – factory blows up and causes considerable damage to adjoining properties. Is it true or false that because the company has a federal charter (incorporated federally) and has it’s head office in Ontario it cannot be sued? Always remember that you have a federal and Quebec charter – if you are doing business in this province then you cannot escape the shadow of the civil code of quebec. If damages caused to other property owned – Quebec courts will have jurisdiction. A company is incorporated under the CBCA, it’s head office is in Granby. Something happens – it is perceived that the directors are stealing from the company an interested person says true or false they are doing business in quebec – Quebec companies act cannot sue them. Can the interested party fall back on article 316 of the civil code – safest approach to take – go with the staue under which the company is incorpated but throw in 316. 




































Chapter 7: Employment is a contract and in every contract you have rights and obligations. In every contract you usually have reciprocial obligations. In every contract you give and you get. In a contract of employment, the employee offers his services, his time and his skill and energy and this what he gives to his employer. The employers obligation is to allow the employee to do his work under conditions which are safe and sanitary but his principle obligation as a boss is to pay – and what he offers is a salary. They offer you the job, before they take you on – they are going provide you a contract: I recognize and agree that the trade secrets of this company constitute it’s property and I hereby undertake that for as long as I’m here and even after I’m no longer employed by the company – I will not divulge to any third party or use for my own purposes any confidential information that I have acquired during my employment. Read it and sign it – it happens to be a redundancy because the civil code of Quebec already stipulates that a company’s formulas/marketing strategies constitute it’s intellectual property. They are the companies trade secrets which you are not allowed to divulge or use for your own selfish purposes. Typing it out on a piece of paper – in the event you haven’t read the civil code you saw the document and you agree to it. Fidelity and loyality in …. A second piece of paper can be controversial – here they are going to ask you something like this: I the undersigned recognize and acknowledge that the employer is investing considerable sums of money in my training, therefore, I hereby promise that in the event that I leave the company I will not go to work for a competitor in the province of Quebec for a period of six months in the software creation industry. This second piece of paper is called a restrictive covenant also knows as a non-compete clause. It is an exceptional document because we operate in a liberal economy, we recognize that an indivudal should be able to take her skills to market and sell them to the highest bidder. Here we see that somebody wants to impose a limit on your freedom to test the market and work elsewhere for a limited period. Civil code states that this is legal, but because it constitutes an exception to an indivduals freedom this covenant must follow certain rules. First of all, if the case ever comes to court the burden is on the employer to prouve that his restrictive covenant is legal – here is where companies make mistakes. They feel that they can benefit from your ignorance. Unwise company course of action: Hires a kid to work as a researcher of kidney dieseases – the company create medication to combat kidney dieseases. We are going to offer him a decent salary. We understand he will require a supervisor for 12 months – hopefully in year 3-4 he will be able to do something. Do we want to train him into a first rate scientist that after 3-4 years he gets an offer from one of our competitors and he quits. What happended to the three years investment? We are going to prepare for this kids signature before we take him on, a contract in which he says I promise that after I leave you I will not work in the pharmacology field in North America for five years. The kid takes a look at it, that this restrictive covenant is unenforceable. He knows that if he quits after years company will sue him, try to get a court order to stop him from working, but that the law suit will fail because this contract which they have asked him to sign is unreasonable and therefore is contrary to public order and the judges will not enforce them. You cannot agree to give up fundamental rights. What the company do that was wrong? 

Cameron V Canadian Factors. 

The Supreme Court dealt with a case in which a restrictive covenant was present – the supreme court of Canada said Canadian Factors loose because your restrictive covenant tries to do too much. If your going to work for a company and your job is to creare these covenants and you’re a lawyer these are the rules: 

Limitations which covenant imposes have got to be limitations that the company actually needs. A restrictive covenant which forces a kid who works behind the cash for one depenaeur that does not allow him to do the same job at another depaneur – the depaneur does not require the protection that this clause enforces. 1. Does the company need the protection – the covenant is useless. It is there to protect the company from harm. 

Are the limitations reasonable? If the court determines that even one of the restrictions are not reasonable, then the entire covenant is annulled. They fall under three separate categories: 2.1 What am I not allowed to do after I quit? A kid working in the domain of kidney disease – I promise not to work in the field of pharmacology – it is no good as the limitation is too broad, it is too vast. Cannot force somebody to take his talent and put it on the shelf. The company should have said I promise I will not work in the field of pharmacology in the domain of medication for kidney disease. The company does not want the kid to compete in an area that is my bread and butter. If he is a computer programmer for the pharmaceutical sector – do not write I promise I will not work as a computer programmer. What if he works for Cirque du Soleil – how does that affect you? Vast range of job oppurtunites that have nothing to do with your business. Narrow it down to your own industry.  2.2: For how long am I not allowed to work after I quit? I promise to not work in the domain of kidney research for 10 years. No judge will allow this. 2.3: Where am I not allowed to work after I quit? A guy signed a restrictive covenant – job research. He quits and works for competition and the boss sues him – we want an injunction we want him to stop working. The lawsuit had to be thrown out – in the restrictive covenant it said: In eastern Canada. Judge the Supreme Court of Canada has decided in Cameron that if a limitation is not clear it must be thrown out – it was put to the judge that nobody knows what Eastern Canada means. Nobody can say for sure what they meant. The judge decided that it is not clear so it is not fair. He walked because his company did not follow the rules. 

Do not make the mistake of forgetting that exceptionally in restrictive coventant – a judge is not allowed to say okay – the nature, the time limitation but the geography is no good. In a restrictive covenant – if in a restrictive covenant one of the limitations is unreasonable – then the entire restrictive covenant is thrown out. The judge will say: 1: A judge is not allowed to re-write the terms of a contract. 2. If your omlette is inedible because of one rotten egg, you cannot remove it and say the rest is good. The entire contract has to go because the entire restrictive covenant is an exception. It is public order and it the rule. 

When the boss sues the employer on a restrictive covenant who has to prouve the restrictive covent is reasonable? 



