The Agency Relationship

-where one person (the agent) is authorized by another (the principal) to bind the latter to contractual obligations
-2 separate contracts:
-the principal has a contract with the agent
-the principal has a contract made by the agent with a third party
-an agent has only the same capacity as the principal has
-what is done to the agent is done to the principal, what the agent does is done by the principal


Establishing an agency relationship:

1.  Express agreemnt
2. Estoppel
3. Ratification
4. Necessity

Express agreement:
-may be written or oral
-can confer general or limited authority
-power of attorney is an express agr.
-authority is real or actual
-as long as agent acts within scope of her authority, the principal alone is liable to third parties

Agency by estoppel/conduct

-agent has apparent authority
-a reasonable person could assume agent had actual authority
1. Agent has no real authority but 2.the circumstances (the principal) conveys the impression to third parties that the agent has some authority by conduct, representation (cards, title, car), acquiescence
3. Third party is lead to believe agent has some authority
4. Induced into contract based on that “impression”
5. Is not aware of any restrictions on the agent’s authority
…then the principal is “estopped” from denying that the agent had authority
-presumption of authority if contracts of agency are usual in that particular trade
-problems when contracts are terminated and third parties need to be notified
-if reasonable person could assume that the agent was acting within scope of actual authority, the principal is bound by the acts of the agent










Ratification

-principal may ratify/adopt contract made by agent who exceeded their authority or who acted with no authority
-ratification is retroactive
-must be of the whole contract
-can only ratify if principal was named or easily identified
-if party holds themselves out as an agent, and a principal does not ratify a contract made, the “agent” may be personally liable to third parties and can be sued for breach of warranty of authority
-but must first querie if there was reliance & estoppel so principal is bound without ratification

Necessity

-very seldom occurs
-agent enters into a contract for the benefit of the principal but without authority
-allowed in a few circumstances:
		-salvage
		-perishable goods
		-where agent has restricted 
authority but must exceed authority to protect the principal’s property
-must be able to show couldn’t communicate with principal & action taken was reasonable in the circumstances


Termination of agency agreement

-at time specified
-at completion of a particular   
 project
-upon notice of either party
-upon death or insanity of either
-bankruptcy of principal
-upon an event that makes  
 performance of the agency  
 agreement impossible
-can be discharged by frustration







Liability of principal  & agent

1. Only principal is liable if agent acting within scope of actual authority & discloses they are agent
2. Only principal is liable if agent acting within scope of apparent authority & discloses they are agent
3. Only agent is liable if holds out he is the principal
4. Either principal or agent are liable if agent does not disclose they are agent & does not hold out that it is the principal and acting within authority
5. Only agent liable if agent has no authority & principal does not ratify
6. Principal is liable if agent acting within apparent/actual authority and commits a tort












Business Organizations

Sole proprietorships


Partnerships


Corporations


Joint ventures



Sole Proprietorships
-oldest & simplest form


Advantages:

· Ease of formation & termination
· Low start-up costs
· No legal requirements other than any licences required to do business and registration of name if req’d
· All profits belong to owner
· Pay taxes as an individual
· Own boss, ownership flexibility


Disadvantages:

· Unlimited liability – personal liability, vicarious liability
· Financing limitations
· Lack of continuity












Partnerships

Section 2 Partnership Act:

“the relationship that exists between 2 or more persons carrying on a business, together with a view to profit”

-a partnership does not have a separate legal identity from the partners who make up the partnership
-partners are the partnership & are personally liable for the debts & actions of the partnership





Existence of a partnership

May be:

1. Express 
-where 2 or more parties agree either in writing or orally to carry on business as a partnership
-may require registration in certain provinces

2. Implied
-courts will deem a partnership 
-look at substance rather than form of relationship
-s.2 criteria met, management role, share profit, contribute to capital

Liability of partners

1. Each partner is the principal & agent of the other
-unless outside apparent authority or third party aware of limits

   2.   Each partner liable for debts of  
         Partnerhip
· To the full extent of their assets

   3. Partner’s share of partnership  
        Assets available to personal    
       creditors

   
4. Responsible for torts of partners 
       While acting within apparent  
       authority of the business of the 
      firm 

5. New partners
-not liable for partnership debts incurred prior to joining firm

   6.    Retiring partners
          -liable for debts incurred while a  
           partner
	   -concern regarding apparent 
           authority

Relations between partners

-implies terms into partnership agreements when the parties have not addressed the issues in question
-unless specified otherwise, partners are equals:
	-equal say in management
	-equal share of profits & losses
	-equal distribution of capital
-partnership agreements only allow partners to vary terms that govern their relationship with each other
-may not vary terms that govern responsibility to third parties
-are fiduciaries, must act in good faith
Limited Partnerships

-used to limit certain partners liability
-partnership managed by one or more general partners who have no limit on liability for the acts & debts of partnership
-must be registered, expressly formed
-can contribute $ or property
-can inspect books
-cannot provide services or take active role in management without losing benefit of limitation on their liability
-used mainly as tax shelters



Limited Liability Partnerships
-LLP at end of name
-formed expressly, must be registered
-only available in certain provinces,
Used only for specific purposes, such as formation of professional partnership
-“a partner in a limited liability partnership is not liable…for the debts, liabilities or obligations of the partnership or any partner arising from the negligent acts or omissions that another partner or an employee, agent or representative of the partnership commits in the course of the partnership business while the partnership is a limited liability partnership”    page 387 law & business…


3 methods of Incorporation:

Articles of incorporation

Letters patent

Memorandum of association

Incorporate and obtain:

 Articles of incorporation -charter 

By-laws


Articles
-set out constitution of company
-basic document governing the existence of the corporation
	-name
	-place of registered office
	-classes & maximum # of shares
	- rights of classes of shares
	-share transfer restrictions
	-number of restrictions
	-may set out restrictions on 
 business



By-laws
-rules which govern the operation of the corporation
-approved by a majority of the shareholders
-deal with terms of directors, powers of directors
-any new or amended by-laws brought into effect by the directors need to be confirmed by a simple majority of shareholders at the next AGM





-can incorporate federally (Canada Business Corporations act) or provincially
-chart page 404
-company must abide by act under which they were incorporated
-if not incorporated in a province must 
Comply with registration requirements of that province
See footnote 35, page 404, -only non-canadian corporations need a licence to do business in Ontario





Corporate name

-can use a number for a name  ex. 11234
-may not use a name that:
-mimics royalty or appears to be a business associated with government or professional body
Ex. Prince Charles of England’s polo co.
-may not be confused with previously registered company   ex. Starducks
-may not be obscene   




Types of corporations:
Public 
Private

Public
-no limit on # of shareholders
-no restriction on the right to transfer shares 
-permitted to make public offerings of shares
-generally means that a company has shares listed for trading on a stock exchange
-as a “distributing corporation” is 
 subject to regulation under provincial securities acts


Private
-used where shareholders seek advantages of incorporation along with advantages of a partnership
-restrictions placed on the transfer of shares
-allows shareholders to choose their business associates like partners can
-shares are usually held by a few members – not traded in the market
-management & ownership are substantially identical





The nature of a corporation

A corporation has a separate legal existence from its shareholders, its directors & its managers

It is an entity recognized by the legal system as having rights & duties under the legal  system  separate  from  its members

It has the capacity to enter into contracts, can sue and be sued




Significance of a separate existence

Limited liability
-company is solely responsible for payment of its debts
-liability is limited to its assets
-creditors have no claim on the personal assets of shareholders
-shareholders risk is limited to the price of their shares
-this separate legal existence is the main benefit of incorporation




Salomon v Salomon  1897 H.L.
-case established the complete separation of a company & its shareholders
-where there has been no fraud or intention to deceive & the statute has been complied with, the company alone will be responsible for its debts
-company can be a separate legal entity even in the case of a 1 person company!







Transfer of ownership
-share transfer is simple
-unless rules to contrary in corporation’s constitution, there are no restrictions on the transfer of ownership of shares – you do not need approval to buy/sell shares
-share transfer makes it easier to raise capital to fund corporation’s operations

Management is streamlined
-no individual owners
-shareholders delegate powers to board of directors who name officers of the corporation to manage corp., shareholders cannot bind corporation

Continuous existence
-change of shareholders does not dissolve corporation












Limitations on separate legal existence

-Associated Companies
-Income Tax Act deems income from associated companies, where shareholders are closely related, to be income from just one of the companies
	-$500,000 lower tax rate

-personal guarantees
	-shareholders may be required to 
give personal guarantees or other security



Improper distribution of corporate assets/funds
-shareholders who have received a dividend in situation where corporation has made no profits may liable for corporation debts to the extend of their payment









Lifting the corporate veil
-done to prevent abuse of concept of the corporation
-usually shareholders own an interest through the purchase of shares
-unpaid creditors may not look to the shareholders if unpaid 
-however, court may look to the shareholders – the individual controlling the corporation will be personally liable for the actions/debts of the corporation
-individual must control the corporation, must have used control to commit improper act, such fraud, wrong or breached caused loss


Corporate capital
-corporation can raise funds through sale of shares or through bonds
-bonds are sold to creditors, paid interest as set out, regardless of whether company has made a profit
-bondholders are secured creditors in the   event of bankruptcy
-bondholders do not have right to vote, etc.







-corporation can issue shares
-may be more than one class of shares, 
-rights attached to each share, set out in Charter documents
-shareholders appoint directors, and may vote at AGM
-under articles of incorporation system, corporation may set out the number of shares that can be issued
-must keep a stated capital account of all shares paid for and price paid (referred to as paid-up capital)
-all shares must be fully paid for at time of issue-no more par value shares (shares had a nomimal value attached to them, paid dividends)


