Sept 12th, 2017
Introduction to the course
DCC2118 – GENERAL PUBLIC LAW
	What is public law?
· Fits into Canada’s legal system
· Common law, civil, indigenous, international, federal vs provincial vs municipal
· Components that interact with each other
· Common law: British legal system, law based on precedents, case-law. Strive for consistency. Common law is the system that applies across Canada except for private law in Quebec.
· Civil law: civil code – French civil code – lets write everything and put it in one place. Refer to the code. They read in between the lines and they follow the most similar provision. Different way of thinking. Judges will start with the code, they will throw in common law too
· Civil code will change through amendment – last change was in 94, they can tweak it a lil. Judges interpretation of a provision may vary
· Living tree approach: example: supreme court decision – women= persons. Can women can be appointed to the senate? Yes!
· Constitution is like a living tree. It grows and evolves
· Indigenous law: it has been in Canada for centuries before the europeans arrived. Not a single indigenous legal system, there’s a variety of nations and tribes. 
· International law
How did we get here?
· Centuries-old indigenous legal traditions
· 1759: british conquered new france – French civil law existed at the time. 
· 1763: royal proclamation: imposed british common law – not popular decision
· 1774: Quebec Act – restored the civil law in Quebec. Over time: dev of responsible and local gov. still, Canada governed by imperial statutes. British accepted this.
· 1867: British North America Act – birth of Canada. Results in confed. Canada becomes self-ruling. British held keys to constitution
· 1931: british will no longer apply our laws to our territories unless they chose to do so. (Statute of Westminster)
· 1949: SCC decisions no longer appealable to judicial committee of privy council. Supreme court is final stop. 
· 1982: Patriation, Canada becomes fully independent: Const. Act (which includes the Charter). 
Where to find the law
· Constitution – supreme law of the land. Generic. 
· Statutes/acts – address specific societal issues. Regulations, policies, statutes that state the law in specific areas
· Codes – criminal code, a lot longer and comprehensive. 
· Case law and jurisprudence
· Unwritten foundational principles: constitutional conventions, rule of law. 
a) Underlies what the gov does
b) Rule of law – is the notion that no one is above the law.
c) Constitutional conventions – unwritten principle that governs our legal system. Ex: the leader of the party that wins the election becomes PM. 
Public law 
· Relationship between state and ind. Or relationship between state institutions or different branches of gov
· Charter
· Criminal code
· Income tax act 
Private law
· Between legal persons (humans, legal entity (corporations))
· Property law
· Family law
· Torts: if u do something that causes harm to someone else, you are required to repair that harm.  
Objective law of public law
· Bring state actions and state individuals under the act of the law
· Political response to societal issues. Regulate society, create rules, protect citizens of a country.
How public law is:
· Created: legislative branch. parliament 
· Implemented: executive: PM and Cabinet. Agencies, boards and commissions, etc 
· Interpreted/applied/supervised: courts. Judicial branch of government. Ex: when there is a challenge to legislation. 
Separation of powers vs division of powers
· Separation of powers: three branches. Relationship between those branches. 
· Division of powers: constitution. Tells you what the fed gov is allowed to do and what the prov gov is allowed to do and so on. Sec 91, 92.
States relationship to private law:
· The gov is involved in private law relationships. Torts: example. If youre walking on gov property and hurt yourself – you’re gonna sue the queen
· The gov is not stepping in to regulate
· Contracts for the gov. 
· The state may also try to regulate in private law. Ex: consumer protection legislation. If u buy a laptop that was falsely advertised. Landlord and tenant regulations and rights. 
Accountability for public law:
· Political accountability: elections (chose to vote or not to vote for someone), parliamentary supremacy. Before 1982, it meant that as long as the legislation is validly enacted, the courts will not touch it. After the charter, more legal accountabilities. 
· Legal accountability:
a) Constitution act, including charter
b) Judicial interpretation and oversight 
· Balancing political and legal accountability
a) S.1 of the charter – all of the rights in the charter are absolute unless the gov could show that theres a reasonable rationale to override that right. Reasonable limits on these rights? Ex: You have the right to speak your opinion but you can’t express hate speech. 
b) S.33 of charter – override provision. Bill may violate something in the charter. The law could be passed for 5 years. 
How does public law affect you?
· The charter: fundamental rights and freedoms
· Human rights
· Criminal law 
· Correctional law
· Taxes
· Immigration
· Environmental regulations
· Municipal bylaws
· EI
· Pensions
· CRTC
· Administrative decision-making. 
How to read a case
What is case law?
a) Precedent
b) Binding on which laws?
c) Limited to these facts? 
d) Still the current state of the law?
e) Smaller piece in a bigger puzzle – interlocutory proceeding, conviction, sentencing). 
Tips:
· Don’t panic!
· Reading case law is a skill – you learn by doing
· There are easy ways to break down cases
· Full cases: canlii.org 
· Textbook: just excerpts 
Basic structure 
· Case name and citation 
· Headnote – not part of decision. After citation. Summary of what happens in the decision. Written by publisher of the book it finds itself. Can’t QUOTE!
· Introduction from the court. Through the facts. Then describes what happened in the courts below. The appeals. 
· Legal analysis of that court.
· Conclusion
· Dissent or concurring opinion – you have some disagreements. Concurring: agreeing for different reasons. 
· R vs BLAH. R means CRIMINAL case. 
How to take notes on a case
· The law loves acronyms 
· FIRAC. Facts, Issues, Rule, Application, Conclusion

September 19, 2017
General Public Law – 
Principles of 
· Sources of Public Law
· Common law – 
· Indigenous traditions came before common law 
· How did most of Canada get common law? Canada was a colony (French the British)
· Cooper v. Stuart (House of Lords, 1889)
· This case is about property law
· Whether this applies in Australia, can this law be apart of the law in Australia
· Fact: court trying to determine if the rule against Perpetuities applies to certain lands in Australia 
· Rule: HofL says 2 ways of determining law of a colony 
· Settlement 
· Conquest (if there is a legal system in place before the brits came along, the system remains in effect (its interesting in the Canadian context)
· What about Canada?
· Does the law in Cooper v. Stuart play out here?
· A mixed bag
· Maritimes and the west
· Quebec – conquest 
· Ontario is an adoption of law by statute 
· How does the common law system work?
· 1 judges don’t make law, they simply declare it case by case (a nice legal fiction?)
· All past relevant decisions are considered in a given case and then the judges infer the true law of those cases (statutes in the constitution)
· Statutes and constitution is written by legislatures not the courts
· What common law is not!
· Civil Law in Quebec (pg 87) applies to private law
· Private law matters in QC (person to person legal dealings) regulated by Quebec civil code
· Based primarily on the code
· What is precedent?
· The case law that precedes the case takes precedent
· This brings consistency to our courts 
· Takes some elements of bias out of the judges during the courts
· Stare Decisis – fancy Latin term to describe reliance on precedent (judges are bound to apply past cases)
· What part of a case is binding?
· RATIO DECIDENDI vs OBITER DICTA 
· General rule that explains the result – this is binding
· The rule you find within the case that is binding and carries through to the next case
· This explains the result – reason for deciding 
· Obiter dicta – things said by the way…
· What about statutes and constitutions?
· How do they fit in with common law?
· Constitution – statutes – common law (hierarchy) 

· Rule of Law – 
· “Whereas Canada is found upon principles that recognize the supremacy of God and the rule of law”
· What is rule of law?
· No one is above the law
· Must be a system of laws (1)
· The law is supreme over government and individuals (2) limit on power 
· Individual / state relationship must be regulated by law (3)

Guest Lecture: Sanam Goudarzi – 
· Constitutionalism – 
· What is constitution of Canada?
· Canadian constitution creates the three branches of the government and gives them their power 
· Legislature – making laws (ss 19, 69, and others)
· Judicial – enforcing laws (ss 101, 92 and 14)
· Executive – implementing laws (ss 9. 58)
· Constitutionalism is related to public law, every time the state or public authority acts, it needs to be in accordance to the constitution
·  Difference between the constitution and other laws 
· Constitution is supreme – S 52(1) constitution act, “the constitution of Canada is the supreme law of Canada, and any law that is inconsistent with the provisions of the constitution is, to the extent of the inconsistency, of no force or effect
· The constitution is Entrenched – firmly established “unlikely to change
· There is a structure that governs all the institutions in our lives 
· The Written Constitution – 
· Constitution act 1867 – creates the institutions and organs of government 
· Charter of rights and freedoms
· Federalism is a political system in which government power and responsibility is divided between a federal legislature and a number of state or provincial legislatures.
· Admission of the other colonies in the future
· Constitution Act, 1982 
· Governs the legal relationship between individuals 
· Provided formula for equalization
· Amendment procedures (minor changes in a document)
· Unwritten Constitutional Principles – finding constitutional conventions
· 1) practice or agreement by political actors / all parties agreeing 
· 2) feeling being bound to follow the convention / the parties had to feel bound to follow the convention
· 3) a normative purpose for the convention / Canada is a federal union. That idea cannot be reconciled with a state of affairs where a “bare majority” of the country’s members effect a radical change without the agreement of the others 
· S. 52(2) The Constitution of Canada includes 
· A) the Canada Act, 1982, including this Act;
· B) The Acts and orders referred to in the schedules; and
· C) any amendment to any Act or order referred to in paragraph A or B
· 4 Unwritten Principles – 
· Federalism / a central theme of our constitution, which is a response to social and political and the autonomy of provinces to develop their societies within their respective spheres of jurisdiction / an obligation on Canada and all provinces to negotiate
· Constitutionalism / all government action must comply with the constitution / negotiations must look to resolve issues within the framework 
· Democracy / an enhanced majority is required to achieve constitutional change that will affect the minority interests / a referendum “free of ambiguity” would require a response
· Minority rights / vulnerable minority groups may face assimilative pressures from the majority and need institutional protection
· Five constitutional amending procedures – 
· General – s38 / resolutions of the senate and HOC, and at least 7 legislative assemblies representing 50 percent of the population of the provinces (7+50)
· Unanimity – s41 / resolutions of the senate, HOC, and all provincial legislatives assemblies 
· Parliament – s43 / resolutions of the senate, HOC, and the legislative assembly of the province to which the amendment applies (parliament +1)
· Parliament - s44 / by statute enacted by parliament 
· Constitutional Amendment – 
· Originalism – the constitutionalism has a “single unchanging” meaning. Changes must be made through formal constitutional amendment
· The Living Tree – Canadas constitution is a “living tree” that is capable of growth in accordance with the times


Lecture 3 – General Public Law – Federalism, Separation of Powers, Parliament & the Legislative Process
September 26, 2017: 
· Federalism: division of legislative power between a central/federal government and provincial/regional governments
· basis for confederation in 1867 – property and civil rights within the province 
· provinces had jurisdiction over private law
· one of the unwritten principles: federalism, democracy, constitutionalism, rule of law, respect for minority rights
· section 91: federal powers – it shall be lawful for the queen to make laws for the peace, order, and good government of Canada / in relation to all matters not assigned exclusive to the province / for greater certainty, but not so as to restrict the generality of the foregoing, it is hereby declared that the exclusive legislative authority of the parliament of Canada extends to all matters hereinafter enumerated / and any matter enumerated in this section shall not be deemed matters of a local or private nature assigned exclusively to the provinces. 
· section 92: provincial powers - 
· this is division of powers ***

· Separation of Powers – 
· Division of government functions between three branches of government 
· Legislative – Makes Laws
· Executive – implement the Laws / Prime Minister and public services & Cabinet, Armed forces, crown corporations
· Judiciary – interpret/applying the law
· Rationale for having the three branches is to spread out the power basically checks and balances 
· Comparing Canada & US – 
· Separations of powers is not written in the constitution but it is still reflected in various sections of the constitution
· Relationship between Executive & Legislative 
· The executive is subordinate to the Legislative, all Executive power derives from the Legislative with a few exceptions.
· The executive exercises delegated powers 
· The Executive Is responsible to the legislature 
· Relationship between the Executive and Judiciary
· Administrative Law –“hey government, where does it say you can do this ?” the court is looking at government action to make sure it is allowed 
· Did the government have the power to do what they did?
· This is judicial review (of administrative action) 
· 2 Cases of Separation of Powers – 
· Ontario v Criminal Lawyers’ Association of Ontario 
· Trial judge ordered Attorney General to pay a specific amount to an amicus curia (fancy Latin term for “friend of the court”)
· Issue: whether judges have inherent power to do this 
· Ratio: no, the judge did not have the power to do that
· Canada (Prime Minister) v Khadar, 
· Trial: Omar Khadr, a Canadian citizen, is detained by US authorities in Guantanamo
· Issue: can the court order the government to make a formal request to the US that he be repatriated
· Ratio: nope
· Judicial Independence – 
· Independence from legislative/executive branches
· No fear of retaliation/No political considerations
· Well paid, judges make bank
· To reduce risk of corruption
· And to attract top candidates 

· Parliament – 
· Actors in public law, apart from individuals 
· The Queen? Governor General represents her / apart of Executive and Legislative 
· Legislative branch – MP’s take an oath of allegiance to her
· The concept of “her majesty the Queen in right of Canada” 
· The Queens role – assenting to or refusing assent to of reserving bills of the provincial and federal legislatures 
· Royal assent is when the Queen signs the bill (governor general) 
· The Queen is Head of the Executive and the personification of the State 
· Who appoints the GG and LGGs? The Queen on advice of the Prime Minister 
· The Senate 
· Section 24 of the constitution Act 1867
· Appointed legislature unusual for a modern democracy 
· Since the persons case in 1929 both men and women can be appointed senators 
· Various proposals to reform, most recently under the PM Harper. Went to the SCC in Ref re Senate Reform 
· What is the Senates Purpose?
· Sober second thought / a check on the house of commons 
· They pick apart the bills presented to them from the house of commons 
· To fix bills
· They have the same amount of legislative power as the house of commons except for a bill to do with MONEY***
· They are meant to compliment the house of commons 
· What are the Qualification of the Senate?
· 30 years of age
· Own 4000$ of property
· And residence of province he or she is appointed 
· Regional make-up of the senate…
· 105 senators (S. 22 of Constitution Act 1867) 
· Four divisions 
· Ontario
· Quebec
· The maritime provinces 
· The western provinces 
· House of commons – 338 members 
· From riding across the country
· Each riding is meant to have a similar number of people 
· Criticism of lack of proportional representation … but more to come another class on this 
· Constituent parts of the house – 
· Political Parties (1)
· Decision making is dealt by most votes through the parties 
· Confidence convention 
· West Minister System
· The Speaker (2) chief administrator officer of the house of commons / representative of the house with authorities or persons outside parliament / guardians of Rights and Privileges…. Especially, freedom of speech with limits 
· NOTE*** the Sub Judice Convention - under judicial consideration and therefore prohibited from public discussion elsewhere.
· Order and Decorum 
· Casting and Deciding vote if there is ever a tie***
· Parliamentary Committees (3)
· Standing committees / the procedure of house and so on 
· Standing Joint Committees 
· Legislative Committees / put together to study one specific law 
· Special Committees / often issue a report 
· Special Joint Committees 
· Parliamentary Privilege 
· The rights necessary to ensure that legislatures can perform their functions, free from interference by the Crown and the Courts 
· Privilege – the legal exemption from some duty, burden, attendance or liability to which others are subject to answer 
· Courts stay out of the sphere that must be protected in order to ensure MP’s, MPPs, MLAs and MNAs can do their work
· Rooted in S.18 of the constitution act 
· Privilege does not protect individuals just because they are in the parliamentary precinct
· Includes freedom of speech, but not every word is protected 
· Control over debates or proceedings in parliament 
· The power to exclude strangers from proceedings 
· Discipline over members 
· Immunity of members from subpoenas during Parliamentary session
· Depends on the claimant’s constitutional function 
· How do they make laws?
· A bill is drafted by government / private member / by committee 
· Structure of a Bill – (GET FROM SLIDESHOW)
· Stages of the Legislative Process – 3 total Readings 
· What laws can be made?
· With in their jurisdiction?
· Constitutional?
· Only requirements:
· Majority of senate and commons 
· Quorum of 15 senators, 20 MPs
· Money bills have to originate in Commons 
· Must be in English and French 
· Must get Royal Assent 


DCC2118 – Lecture 4 – oct 3rd. 
Exercise of Executive Authority 
-	Recap: key principles that define the relationship with executive and legislative branch: the executive exercises delegative authority, by legislators. Executive is responsible – must command the confidence of the house. The executive implements the laws – its regulated by administrative law – the court looks at their actions and determines the legality of their actions. 
-	Composition
a)	The crown = queen, GG and lieutenant governors
-	Queen’s privy council for Canada (cabinet, including PM)
-	Public service
-	Independent administrative agencies
-	Crown corporations
-	Enforcement bodies 
-	Municipalities
Executive institutions
-	Crown= symbol of the monarchy. The court saying that the governments representatives argue this: when they say “the crown” in court
-	The queen is the head of the executive and the embodiment 
-	The gov can be sued, the gov can sue. 
-	the governor general exercises the power of the queen.
-	GG or governor in council 
-	The GG represents the queen and hold the power but on the advice of the queen
-	The PM and Cabinet
a)	Every member of cabinet is member of privy council 
b)	Members are appointed to the privy council 
c)	They don’t lose their membership
d)	The PM’s role: choses his ministers, members of cabinet. He choses their portfolios – what they’re responsible for. They chose the judges (SC judges). ** its technically the GG but the PM advises the GG. PM calls the shots in terms of when elections are called. 
e)	Cabinet’s role: control the legislative agenda. In charge of administration of individual departments. Principle of “responsible government”: to command the confidence of the house (budget votes), members are drawn from MPs. 
-	Public service
a)	Free of political interference
b)	Protection for whistle blowers
c)	Merit-based. No favouritism when ur staffing different gov positions
d)	Ministerial responsibility: presiding minister is held responsible for actions held by their department. 
e)	Anonymity: public servants aren’t accountable to parliament directly. Just their superiors (minister that runs the department). Not working in their own names
f)	Political neutrality or impartiality: civil servants are loyal, regardless of who’s in power. 
-	Taman case***
a)	Should have been allowed to keep her job and run for elections… 
Guest Lecture: Adrian
-	Public servants: support the executive government of Canada.
-	Without public servants: the government would cease to exist
-	They provide guidance, advice (aboriginal issues, sentences, tax issues)
-	The gov policies are influenced by advice
-	Implements the gov’s decisions
-	Make sure the laws are respected
-	They have to be loyal and responsible
-	Public servants have the same rights as we do. They can hold their own political views.
-	Not all public servants are on the same page as the current elected government
-	They have to set aside their political views when on the job
-	Political neutrality!!
-	Gov needs to be able to trust their public servants. Expected to have fair and honest advice.
-	Even if they don’t agree
-	We need to be able to trust public servants
-	Depending on the position they hold, they can engage in political activity. Depends the level in which they work.
-	Once you retire u can do what you want 
-	Prosecutors have a lot of discretion 
-	Taman case:
a)	Used to work as a prosecutor, during the elections, she asked for the permission to engage in elections.
b)	Bc of the position she held, she was denied.
Executive Power in the Constitution Act
-	Sections 9-16
-	Vested in the queen
-	Establishment of a privy council
-	All powers to be exercised by GG, with advice of Privy Council
-	Queen is the commander of the armed forces
-	Seat of govt to be in Ottawa
-	Functions of the executive
a)	Rule making. Delegated legislation. Hybrid – functions of the other branches. Typically: regulations. 
b)	Regulation: something that is subordinate legislation. It is attached to an act or statute. More details about the implementation. Ex: Municipal By-law. 
c)	Benefits: flexible. Happen a lot more quickly and efficiently. More specialized knowledge. If you need to change them – you don’t need an amendment. Example: human rights act guidelines… example 2: transport Canada: train explosion bc train was left unattended. It announced new regulations to address this issue. 
d)	Concerns: not very public, no debate. (unelected officials making these decisions). Still a degree of openness. 
e)	Dispute resolution: judicial function. A small selection of federal tribunals that resolve disputes. Ex: Canadian human rights commission, etc. (see brightspace for more examples). The process is less formal than a court hearing, more relaxed, decisions are made faster, you don’t need to be represented by a lawyer, etc = access to justice. Sometimes the members of these tribunals (or commissioners) aren’t judges – they are lawyers. Drawbacks: no legal training, how do they know the rules of evidence. Benefits: specialized expertise – they really know what they’re talking about. 
f)	Benefit or obligation determination: welfare benefits, pension benefits, licenses. Obligations: penalties, taxes, etc. You have certain procedural rights – to make sure its fair: executive is aware of this. Ex: immigration rights – there is tension on gov… 
g)	Enforcement decisions: this means that ensuring compliance of legal obligations. Police officers, etc. Canada Boarder Services, CRA, etc. 
h)	Provisions of services, goods and facilities. Ex: public safety, social services, infrastructure for roads, Canada post. The ways these services are delivered can vary – government departments, crown corporations, public private ownerships (waste companies), 
The rise of the administrative stage
-	More responsibilities are being placed on the government
-	Increased role of government
-	Case by case initiatives to address specific issues as they arise.
-	Law reform commission of Canada – how we got here. Gov body that was created to give advice on legislation to gov. Pragmatic development of the administrative state. Tension with democratic principles? Historical development (early 20th century) = first ones: rail roads… they needed experts so they created a body to manage this. WW1 = increase in gov intervention in economy – need to control resources to support the war effort. You need agencies to manage the resources and how they are extracted, shipped, transformed and delivered. Interwar period: war debts to deal with, more responsibilities, people started being aware of the role of gov in their lives. WW2= similar principles apply. They need better control of resources, they did it through ownership. More crown corporations. 
Sources of executive power
-	Prerogative powers
a)	Exercised by the crown tat is not written down in legislation anywhere, they evolve over time. If legislation is adopted, it will take precedents over prerogative powers. Statute will take over prerogative powers: parliamentary supremacy. Powers of appointment, passports, etc. (prerogative powers)
b)	Case study: black vs Canada. He was a publisher, a Canadian media mogul. Appear in the UK: sit in the house of lords. He was denied. He sued the PM for abuse of power. At the end of the decision, his request was granted. Issue: Was the PM’s intervention a valid exercise of Crown Prerogative Power? Ratio: Yes. 
-	Statutory powers
a)	Authority that is set out in the statute is broad – exec is responsible for figuring out how to implement them
b)	Eg. Canada post corporation act 
Constitutional constraints on the delegation of statutory power to the executive
-	Exec could not wash its hands of its responsibilities 
-	Parliament-legislatures can only delegate powers that they posses
-	They cannot irrevocable abdicate their legislative authority, fed/prov cannot delegate to each other


October 10, 2017 – Lecture 5 – Courts and the Judiciary 

	The Courts – 
· Provincial/Territorial Courts
· Deal with almost all criminal trials
· Family law matters 
· Traffic and by-law 
· Provincial tax law 
· Claims involving money of a certain amount
· Small claims 
· Preliminary inquiry (is there enough evidence to go to trial) 
· Drug treatment court
· Mental health court 
· Indigenous court 
· Superior Courts – 
· Section 96 of the constitution
· Main court in Canada 
· Deal with more serious crimes
· Deal with appeals from the Provincial/Territorial 
· Divorce cases 
· Deals with cases 75,000$ and above 
· Family courts 
· Federal Court – 
· Created by statute 
· Limited by statutes 
· If a matter comes up and it fits in federal court then they deal with it 
· Claims against the federal government 
· Administrative law (denied passport, visa)
· Federally regulated matters (shipping) 
· Specialized courts including Taxes
· Military Courts 
· Court Marital Appeal Court 
· Provincial Court of Appeal – 
· Here appeals from the superior courts in their jurisdiction 
· Supreme Court of Canada – 
· Any decision this court makes it is applied across the country 
· The Courts – 
· Who selects judges and who funds the court system?
· Section 92 and 96
· Provincial court judges are appointed and paid by the province. 
· The governor general shall appoint the judges of the Superior, district, and country courts, in each province, except courts of probate in Nova Scotia and New Brunswick. 
· Why do we need superior court?
· Supreme Court has guarded against erosion of the “s.96 courts” jurisdiction.
· How are judges appointed at the federal level? 
· Once appointed they are a judge until the age of 75
· FJA is separate of the apartment of Justice (attorney general is the head)
· 17 committees with 7 members per committee
· 1 committee in each province except Ontario with 3 and Quebec with 2 
· The role Is to assess candidates for the governor general to appoint 
· Overall merit and professional competencies are how they are assessed
· There is one chairman on the committee and does not have to be a judge but usually is 
· The chairman sets the committees agendas 
· Mediate the committee’s meetings 
· Provincial System – Ontario
· Judicial vacancies advertised 
· Applications
· Interviews
· Recommendations
· Appointment by AG 
· Judicial Independence 
· Judges must have the “freedom to render decisions based solely on the requirements of law and justice”
· Goal – secure judicial impartiality 
· Which promotes public confidence 
· The confidence upholds the rule of law 
· Independence is an unwritten constitutional principle
· How is independence assured/protected?
· Security of Tenure – appointed until age 75
· Only can be removed for not being of good behavior
· Can only be removed following hearing by Canadian Judicial Council and vote of Parliament 
· Financial Security – high enough salary so judges don’t go looking elsewhere for money / protects against unscrupulous governments, that could use judge’s salaries to influence the course and outcome of adjudication / no direct negotiations with the government / a special process to increase, reduce or freeze salaries – a commission that occurs every 4 years
· Administrative Control – over decisions that bear directly on the exercise of the judicial function / assignment of judges to cases / sittings of courts / allocation of court rooms and staff
Mid-Term will be emailed and added to dropbox at 5pm October 11th 
Should take 3 hours or less to complete…
Strict instructions - PLEASE READ
Do not write on the exam questionnaire – answers MUST BE TYPED THEN PRINTED and then stapled to a cover page 
Open book: course materials only 
Deliver a hard-printed copy to the MAILBOX OUTSIDE 201 FAUTEUX BY 4PM ON OCTOBER 19TH 


















Lecture 7 – November 7t, 2017 
Criminal Law and Sentencing 
Criminal Law – 
· Deprivation of liberty…
· Sanctions and punishes – behaviour that results in injury to people and/or property
· Federal government legislates the criminal law – the feds say what is crime 
· most criminal laws found in the Criminal Code – applies throughout Canada 
· Key principles of Criminal Law
· Presumption of innocence 
· Burden of proof 
· Defense lawyer does not have to prove innocence 
· Crown counsels job to prove guilt 
· Beyond a reasonable doubt – cannot leave reasonable doubt in the judge and juries mind
· Types of crimes – 
· 3 broad categories in the Criminal Code
· Summary Conviction – no more than 6 months / there are exceptions 
· Indictable offences – life sentences and greater punishments / no minimum 
· Hybrid offences – can be either or
· Some offences cause more harm than others hence the way the offences are divided up, some are more morally reprehensible than others / some offences are conducted against property and some against people
· Elements of a Crime
· Actus reus – Physical Action
· Can include omissions (drugs)
· Four C’s
· Conduct – must be voluntary 
· Consequences – outcome (death)
· Circumstances – relevant circumstances 
· Causation – the accused person must be proved to have caused the consequence
· Mens Rea – intent or guilty mind 
· Intention, knowledge, or recklessness 
· Willfully, means to, intentionally 
· 2 types of intention (Specific and General)
· Recklessness – dangerous driving causing death (careless) 
· Knowledge – knowledge of the specific circumstances of a crime (lying to a judge or jury) 
· Nobody must prove MOTIVE in criminal law 
· Some crimes have exceptions but majority need both to be a crime 
· Guilt can be found in other circumstances 
· Incomplete offences (attempts) 
· People who are less than full participants (helps, aids, assists, abets) before during or after the crime is a party to the crime and will be charged as if they committed the offence 
· Conspiracy – an agreement with others to commit a crime, you do not have to even commit the crime just planning it is a crime 
· Counselling – telling someone to commit a crime 


Sentencing in Criminal Law – 
· Principles of Sentencing – section 718 of the Criminal Code
· Denunciation
· Deterrence
· Rehabilitation
· Protection of the public 
· Reparation
· Responsibility 
· Over-arching Principles of Sentencing – 
· Proportionality to the gravity of the offence and the degree of the responsibility of the offender 
· Courts must also consider aggravating or mitigating factors
· What is the fundamental purpose of a sentence?
· Is to contribute to the crime prevention initiatives with the respect of the law and maintenance of a social order
· Look up s. 718.2**
· Possible Sentences – 
· Absolute or conditional discharge – basically no criminal record 
· Probation – term of up to 3 years 
· Restitution – paying the victim for losses or damages
· Fines 
· Conditional sentence – incarcerated in the community 
· Intermittent imprisonment – weekend jail sessions 
· Imprisonment – 2 years and above = federal penitentiary and 2 years and below provincial penitentiary 
· Long term offender – possible chance of reoffending you get minimum 2 years or more, and once you’re out you are monitored for up to 10 years 
· Dangerous offender declaration – s. 753 most dangerous offenders who are unlikely to change 
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