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The search for the truth

Did you know?
· Mere-exposure technique
· Researchers have demonstrated that mere-exposure effect can induce compliance
· Prevalent within some investigative techniques (such as Mr. Big) because targets often interact on a frequent basis with undercover operatives
· Impact of social elements
· Orchestrated Persona
· Power of relationships

Social Proof
· Notion that individuals who are uncertain of how to behave in a given situation, will examine behaviour of similar others and act accordingly
· Social proof on influencing behaviour

Social Influence Topics
· Authority as social influence tactic
· Reward power
· Bases of power are inexorably linked to one another and other social influence tactics like reciprocity

The search for the truth
· Social influence tactics and search for truth
· Police investigations, as a matter of public policy, have 2 often competing social and political exigencies: rights of accused and society’s interest in effective investigation and resolution of crimes

What do the Courts say?
· While SCC recognized importance of police interrogation in investigation of crime, it’s correlatively concerned about reliability of confessions – R v Singh
· Emphasis has been on Courts to strike balance between suspects’ interests in avoiding self-incrimination and state’s needs to obtain confession evidence to effectively deter, prosecute and punish crime

What rights are protected?
· Charter Rights and Common Law Protections
· Persons have right to presumed innocent and right to silence under Charter
· Statements made to persons in authority (state) must be made voluntarily
· Animated by:
· Constitutional principle against self-incrimination
· Confessions Rule – both elements of fundamental justice under s.7 of Charter

Charter rights
· S. 7 – right to life, liberty and security
· S. 10 (b) – right to counsel
· S. 11 (c) – non-compellability of accused at trial
· S. 24 (2) – exclusion of unconstitutionally obtained evidence

Common Law Protections
· Confessions Rule
· Requires that Crown prove that an accused’s statements to persons in authority are voluntary before it may be admitted in evidence
· Closely connected with principle against self-incrimination and recognized as a principle of fundamental justice under s. 7

How do they protect?
· S. 7 – limits ability of police to use covert operations to obtain statements from people in their custody and can prohibit illegally-compelled statements in proceedings against person who made them
· S. 10(a) – obliges police to tell people they’ve been detained and reasons for their detention
· S. 10(b) – requires police to tell detainees that they have a right to talk to a lawyer – gives detainees who wish to exercise that right a reasonable opportunity to do so before questioning
· S. 24 (1), (2) – remedial provision pertaining to trial fairness and exclusion of evidence obtained in a manner which violated their Charter rights

Charter Breeches and s. 24(2)
· SCC established a legal test to determine whether admission of evidence obtained through a Charter breach would bring administration of justice into disrepute
· Prevalent test used by SCC to determine whether evidence obtained by a Charter breach should be excluded under s. 24(2) was defined in Grant
· 2 rules for exclusion:
1) Evidence was obtained in a manner that infringed or denied any of rights of freedoms guaranteed by Charter
2) Admitting evidence would bring administration of justice into disrepute

R v Grant (2009) 2 SCR 353

What rights are protected?
· Principle legal components regulating police questioning are common law confessions rule and ss. 10 (1), 10 (b) and 7 of Charter
· Confessions rule places checks and balances on police interrogation practives
· SCC has been hesitant to give constitutional status to common law evidentiary rule by recognizing them as principles of fundamental justice

Why not a Charter right?
· Because it continues to have relevance and any attempts to Charter-ize may erode its protections (Trotter)
· Confessions rule as a pre-Charter fundamental principle has grandfathered it into s. 7 principles of fundamental justice which SCC relies upon
· Reasoned that a violation of historical confessions rule always warrants exclusion of evidence, whereas a violation of related Charter right justifies exclusion of evidence only where its admission would bring administration of justice into disrepute

How does the Confessions Rule differ from a Charter right?
· Burden and standard of proof demand different things:
· Confessions rule: burden resides with prosecution to demonstrate beyond a reasonable doubt that a statement made to person in authority was made voluntarily – exclusion if violated
· Charter: show that on balance of probabilities, a defendant’s constitutional rights were violated – exclusion if admission would bring administration of justice into disrepute

The Principle of Fundamental Justice
· Appears in s. 7 of Charter
· Core values within justice system that must prevail over these rights for greater good of society
· In Grant case, SCC held that it’s a social science – a system trying to balance rights of individuals with rights of collectivity

Why is it important?
· Procedural and substantive principles of fundamental justice
· S. 7 allows SCC to be conservative or liberal in its interpretation of Charter – discretion
· S. 7 encompasses both procedural and substantive principles of fundamental justice
· Contextual analysis must always be tied to principles of fundamental justice
· Creation of frameworks and tests meant to limit ambit of s. 7 principles of fundamental justice (JM Evans)

Fundamental Justice and Police Questioning
· Common law influenced and shaped content of principles of fundamental justice
· In context of police questioning, Charter arguments often raised in s. 7 violation and contraventions of principles of fundamental justice
· Limits ability of police to use covert operations to:
· Obtain statements from people within custody
· Prohibits state (in some circumstances) from using illegally-compelled statements in proceedings against person who made them

Confessions Rule and Fundamental Justice
· R. v. Oickle - Outlined factors to determine whether a confession is voluntary
· Though the Charter remains in force for confessions made while in custody, the common law rule still applies in all circumstances
· Court reinforced that the confessions rule is as a “common law” rule rather than a Charter right and treated it as a principle of fundamental justice protected by s. 7
· Why?  Because Parliament cannot make an involuntary statement admissible for any purpose without violating s. 7 of the Charter

Principle against self-incrimination and s. 7
· Accused not required to respond to an allegation of wrongdoing made by state
· Overarching principle within our CJS, from which a number of specific common law and Charter rules emanate
· Two key purposes: 1. Protection against unreliable confessions 2. Abuses of power by the state, but doesn’t provide absolute protection against all uses of information 
· Residual protections provided by the principle against self-incrimination as contained in s. 7 are specific, and contextually sensitive

So what about principle against self-incrimination and s.7?
· Traditionally, limited to the rules of evidence as expressed in sections 13 and 11(c) of the Charter, within the context of formal proceedings
· Departure allowed for a broader conception of self-incrimination law, offering protection from compulsion in any context “where the state might try to extract incriminating evidence

R v Herbert
· Seminal case that defined scope and nature of the right to remain silent more broadly and recognized it as a principle of fundamental justice protected under s.7
· In 1987 Hebert was arrested for armed robbery, informed of his rights and taken into custody
· Upon consulting a lawyer, Herbert informed police he would not make any statements ¡ Herbert was placed in a cell with an undercover agent posing as a fellow cell mate
· The undercover agent chatted with Hebert and managed to elicit several incriminating statements from Herbert

Reasoning
· On appeal, SCC found that right to silence was a principle of fundamental justice and as such was protected under s. 7
· Reasoning: once in police custody, an accused’s right can’t be undermined through acts of police trickery
· Herbert had been deprived of ability to make a conscious, meaningful choice whether to talk to police
· SCC allowed appeal and Herbert’s acquittal restored

R v Herbert
· Police prevented detainee from a meaningful choice about whether to speak to them
· Accused can’t be required to give evidence against himself
· Requires that police respect choice of an accused person who doesn’t wish to speak to them
· Defendant’s right to silence had been overborne by a police trick that violated s. 7 of Charter because he had been deprived of ability to make a conscious choice whether to talk to police
· Court considered it unfair to give a suspect a right to silence, and then trick him out of it

Why Herbert is important
· Recognized that right to silence was a principle of fundamental justice; statements of accused may not be achieved through police trickery and silence may not be used to make any inference of guilt
· A clear enhancement of pre-existing common law right against self-incrimination
· Rule against self-incrimination in Charter imposes a new obligation on police to respect a suspect’s decision to remain silent and refrain from deceptive tactics
· SCC held that an undercover state agent may not actively elicit a statement from a detained suspect
· But created a loophole

Real or Quasi Constitutional Rights
· Herbert is but on example where Courts have derived a constitutionally protected right from common law – Herbert – right to silence
· Principles of fundamental justice referenced

Procedural Protections and Police Questioning
· There are circumstances and conditions that render Common Law and Charter protections inapplicable in context of police questioning
· Law falls short of protecting criminally accused outside physical detention – i.e. non-custodial settings

Legal loophole
· Conservative approach to confessions rule
· Limited protections to statements made to persons in authority
· If accused were to divulge information to an informer or undercover agent of their own free will, then statements could be used against them (SCC)
· Doesn’t apply to an accused outside detention
· [bookmark: _GoBack]Effectively eliminates confessions rule as a possible avenue to exclude admissions arising from non-custodial police interrogation – i.e. undercover operations, such as Mr. Big
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