Comm 315 – Test # 2 Material 

15 OCT 2015 Mandates + Company Law 

Mandate is a contract. It is a contract, which involves 2 people.
“Mandator” is the first person 
“Mandatory” is the second person 
Mandates always involves a 3rd person – known as “3rd person” 

Mandator says to the mandatory, I want you to make deals on my behalf. I want you to act in my place and in my name. 

Example: Mr. Wilvayachky(madator) he is a real estate entrepreneur and he says to his nephew Seymour (mandatory) you’re only here because you’re my sister’s son but I have faith in you that you will be able to represent me faithfully and efficiently. He says Seymour, there is a piece of property in Florida that I am interested in acquiring, a series of lots that is covered with weeds and nothing has happened there for the past 32 years.  I believe it is the perfect spot for a shopping mall. I want you to go down there and find out who the owner is and call this guy and make an appointment to make an offer for the land. I’ve already done my homework and I have come to the conclusion that the land in its present state is worth 2.5 million US but what you’re going do is take him out and make an offer which is not to exceed 2 million US. According to the law of mandate, he prepares for Seymour a power of attorney. 

Power of Attorney: is a carefully drafted document which says “I Mr. Wilvachky hereby appoint my nephew Seymour into discussions for this specific land in the hope that these discussions will lead to my purchase of the property and I further mandate my nephew Seymour to sign any and all documents which are necessary of this objective. Including the signature of sale. – This is what is known as a SPECIFIC MANDATE. 

General Mandate: a mandate, which the board of governance/BOD gives to his CEO. It is understood that the CEO is a mandatory of the corporation and has the power to make all kinds of deals of a management nature. 

This is what I want you to do, no more no less and be secure. 

If you don’t ask for a specific power of attorney then the person is going to make you an offer for the building and you will spend a whole day negotiating, a JMSB will say wouldn’t it be prudent to call his office to find out if he is who he says he is. 
· Always ask for the specific power of attorney*
 
Seymour meets the owner of the land (3rd person), they argue back and forth. Finally a deal is struck for 1,999,000 and a deed of sale is prepared. Who is gonna sign it? Owner of land and Seymour. When Seymour signs the deed of sale, a brand new contract is born. This brand new contract is between mandatory (wilvayachky) and 3rd person (owner of land). 

According to law, Seymour walks in the shoes of his uncle, speaks for him and signs the deed of sale BUT once that is done, Seymour is no longer a part of the contract. 

Follow UP: It turns out that Mr. W has a change of heart and decides that it’s a lousy investment and cancels the deal. He calls up the 3rd person saying the deal is off. The 3rd person says we have a contract and he has to pay.  Seymour did not exceed his actions. 

Question – The 3rd person has a change of heart and has been brought to his attention that he could have probably asked for more. He asks for 500,000 more. Who can sue the 3rd person? The uncle or the nephew?
· Only the Uncle. 

What happens if Seymour exceeds the mandate? (he thinks that the land is worth more) He asks if he has the authorization to offer more – if the uncle says “Okay” however Seymour needs to get it in writing. The specific power of attorney should be amended therefore I need you to send me a text or email saying that I am allowed to pay 2000 more than before. You have to get it in writing. 

Without asking his uncle’s permission he signs the deal for more. Mr. W says I am not gonna pay for that and the deal is off. The 3rd person when he finds out that Seymour’s mandate was only limited to 2 million, then he can sue both unlce and nephew for breach of contract. Under the circumstances, the law of mandate says that if uncle gets sued – he is allowed to shine the blame on Seymour. He can determine that he is not responsible but Seymour is because he exceeded his mandate. (one scenario) 

Seymour calls up his uncle, good and bad news…… You’re now the proud owner of the land. Bad news you have to pay 2000 more. He goes to see Seymour in Florida, he goes to see the land… he gets on the phone and calls up a land surveyor and an engineering company as well as an architect. They start digging up everything, he gets on the phone with the 3rd person and says my nephew made you an offer that is too much, I don’t want the land have a nice day. Mr. 3rd person calls his lawyers, you’re bound to honor your offer which we have accepted. I don’t have to pay anything because my nephew exceeded his mandate. We have videos of you and your group on our land… the contract is binding on you because you have just RATIFY the contract through your actions. 

Ratification: Taking something that’s questionable and making it good. Let’s confirm through our behavior that we truly proposed to go ahead with the deal.

Ex: Stiletto sells high-end shoes; they pride themselves on high-quality shoes from all around the world.  A woman prides herself on shoes and can tell how good a shoe is; she has a great eye for them. Stiletto trusts her and mandates her (general). One day the woman is attending a shoe show and wants to buy shoes for the new line. She happens to come across a shop, which sells purses. These purses are going to sell big time, she ends up buying a whole bunch of purses.  Mr. Stiletto calls up the woman and says “you’re fired”.. You don’t have a mandate its restricted to shoes. The woman says do me a favor, take the purses and sell them. The purses start selling and Mr. Stilleto is still not happy. 

Did the woman exceed her mandate? Yes 
Does Stiletto have a legal right to cancel the sale? Yes, because she didn’t have the right to purchase.
3rd party purses store is going to say there was ratification…. What Mr. Stiletto should have done is to open and close the box. And to say ship this box back, instead he displays the purses in his shop. 

*If your mandatory exceeds your mandate and you don’t want to follow through with the sale then make it clear and unequivocal. “No, she exceeded her mandate and I will not pay. I am sending the box back” *

Once you commit an act, which demonstrates that you believe the deal has been struck then you send a message to the other party that I have ratified the deal and I am prepared to pay.  

Exception – the mandator does not have to pay and the 3rd party can sue the mandatory however ratification is the exception.

People are not going to sue you if they feel you have not done the right thing, they will sue you if it has cost them money.  

Pg. 123 

Articles: 
2130 – 
2131 – a living will is a misnomer. It is an inaccurate expression. To lawyers/judges it is meaningless. A will is a document in which a person of sound mind and declares to the world where his money should go after he dies. The purpose of a will is to direct an individual called a liquidator to distribute his assets in his patrimony after his death. A “living will” prepares a mandate in anticipation of incapacity. (Gives the power to someone to make decisions while I am “out of it.”) Ex: presents to grandchildren, pay my bills, manage and administer one’s property while they’re still alive. – Strictly of a financial nature. 

2133 – if you agree to accept the mandate, the presumption is that you are working as a mandatory for free whereas onerous title means getting paid. Free if with friends however if it is professional (notary, chartered accountant) then he/she expects to be paid.

2135 – example your CEO doesn’t have to ask permission to hire/fire someone, or to replace things etc. “General administration” 

2136 – if you’re a lawyer or a chartered accountant and you have a mandate from your client to settle a dispute with revenue Quebec, you do not require your client’s permission to discuss the case. The only time that a mandatory has to pick up the phone is if he picks up the phone or they call and make an offer. No circumstances unless an offer on behalf of the client and you have spoken to him first. No matter what the offer is, you have to communicate it to him. And it is for him to turn down or accept! The incidental stuff does not require permission.. 

2138 – Always On Exam: Seymour goes to Florida; the 3rd party says “Do you like to travel? If you convince the old man to buy this, I will give you money to go on a trip with your wife” You always have to say NO or else you are putting yourself in a position of a conflict of interest 

2140 – if you feel you need the advice of a lawyer or real estate expert, you can ask to hire someone to help in the negotiating process 
2142 – says the same thing – depending on the complexity etc. 

2143- Always on Exam – I saw your sign and I am looking for a house. She is working for the mandate and the seller… the civil code says yes BUT (on quiz) it is only legitimate when both the mandatars are informed that the mandatory is working for them and the other guy with regard to the same house. The civil code goes on to say, that the mandatory must act impartially in regards to both of them. Wherever possible avoid a double mandate. 

2146 – On Exam you can’t stab your mandator in the back, can’t take advantage of the opportunity in order to put money in your bank. You don’t say to the seller, “were not 100% that were going to get the financing” Don’t be greedy avoid conflicts of interest 

2147 – 

2149 – don’t ask Seymour to go to Florida and make him hitchhike 

2150 – 

2152 – on quiz 

2153 – if the deal works out better than the boss expected then there is a presumption of ratification 

READ business organization chapter 


22ND OCT 2015 Class # 2 (I HAD MISSED THIS CLASS) – test on November 12th (changed the date for us!)

2157 – on the next test – once the mandatory does his job (signs contract) on behalf of the mandator he disappears – no longer in picture, there is a new contract 
 
Paragraph #2 – if the mandatory cuts a deal for himself instead of for his uncle, then he is on the hook (clarity is so important!) 
· Its important to make sure that the party knows who you are and who you represent – at the end sign your name “duly mandated on behalf of “Lauren” – write it down

2158 - Go buy me a house for no more than 2 million…they spend 2.5 million. He is mad and goes to look at the house, moves in furniture. What you’re saying is “yes this kid is an imbecile for spending more however I moved in my furniture which means I consented”

2160 – The mandator doesn’t have to pay if the mandatory screwed up and offered too much. But if he decides to follow through with his actions, then he is deemed to have ratified it and has to pay the full amount 

2162 – Uncle sends nephew, nephew signs the deed of sale. He has not exceeded his mandate of 2 million. 2 days later his uncle dies, the civil code says that upon his death it is his uncle heir’s that become liable. A man dies; his assets and liabilities are conveyed to his estate…. The lesson to be learned is that if you find out that your uncle dies, and they have named you as their sole heir…before you accept it, make sure that he did not have more debts than assets before he died. 

· In Quebec 1/3 to spouse, 2/3 to children 
· If no one accepts it, it goes to the government 

2184 – If you’re rendering an account, if you require assistance go to see a chartered account (show how much you spent, what is owed to you and the mandator) 

2185 – If nephew sells a house on behalf of his uncle and receives 1 million as the sales price, he is allowed to deduct from the million dollars what uncle owed to him under reasonable grounds (taxi, hotel, food) 

*Between uncle and nephew it’s gratuitous 
*Between uncle and professional, it’s onerous 

Gratuitous – for free
Onerous – you have to pay 

2 Cases – forget about the Notary Case (only responsible for Piec Estate for test) 

(Estate is suing the bank because they are irresponsible giving the bank savings to another party) 

Mrs. Piec never really learned English or French and throughout her life after her husband died she was dependent upon the help of others. One day, misfortune struck… took the form of a nephew who came to Canada and whose visitors visa expired and continued to live here illegal – he moved in with his elderly aunt. He knew that his Auntie was old and he knew that she wanted to go back to Poland to see her family before she died. She had a modest bank account but she had 2 savings certificates. One = 1000 second = 25,000. Before she goes to the airport to leave temporarily, she shows up at the bank with the nephew and gives him the power of attorney. 

The mandate says, “in my absence, my nephew is mandated to act on my behalf with regard to the Polish Credit Union, he is allowed to draw checks on my account. He is also allowed to receive checks made payable made to her and also to deposit them into her account.”  - Basically a mandate of simple administration 

Nowhere in this power of attorney does Mrs. Piec make any mention of the savings certificates. So she leaves with no knowledge of what is to transpire. She becomes ill and ends up dying in the old country. Do they call the relatives who live out of town or her old friend? No. They call her nephew – he is the first. Her nephew Tadeusz, if he were an honest man, he would have said this is sad news indeed but now my mandate is over because the civil code says, “When the mandator dies, so does the mandate” 

However, instead Taudeusz walks into the bank and presents a letter written in Polish. The letter says “I regret to inform you but because of my fragile health, I am unable to continue to be your customer and I have asked my nephew to kindly liquidate my savings certificates” He forges his Aunt’s signature and they believe him – they give him the money. 

The nephew stops at her house and cleans out her furniture. The family in Canada finds out that she died, and they are now in charge of her assets. The estate says “somebody screwed up” and they sue the bank because Tadeusz is long gone (he disappeared) they tell the bank that they owe them for her certificates. 

The Bank says, “ what do you want from us” she gave Taudeusz a mandate to take care of her mandate. The judge says wrong, she gave him a mandate to administer/manage her account. There is nothing in the power of attorney to liquidate her assets. The judge says you knew her longer than her nephew, did it not occur to you that for this lady liquidating her only assets was a dramatic gesture. 

The next defense, the bank says this man came down with a letter signed by his Aunt, the signature looked good, who are we to step in and interfere? Judge says WRONG; somebody who knew this lady should have been suspicious. Why all of a sudden of being with this bank would she say in her letter that she could no longer do business with them? It is not like her. Finally the bank tries one more time, “we’re not crooks, we didn’t steal the money, we acted in good faith and were also the victims here because the nephew forged the letter” The judge says still “Too bad for you, you’re going to pay” 

The judge says that even if the bank acts in good faith and checks the signature, if the signature turns out to have been forged – the bank still has to pay. If we let every bank off the hook simply because the signature then we will destroy the confidence in our banking institutions. 

** This is a case, which points out the importance of scrutinizing any document 

Case is important for test!!!!!!! 

Forms of Business Ownership

You graduate from JMSB, you have some money and you want to go into business for yourself. You have 3 basic choices: 

1) Raison sociale – forget about it, cheap + easy. It is a guy named Barney who opens up a food stand. He pays a fee and it is inscribed. He gets a license to sell burgers and hotdogs. He says, “I’m not a big shot, I do not inspire to the earnings of a McDonalds, I just want to run my little business. I don’t want to spend a lot of money. He is okay as long as his food stand is making money. The minute that it starts to go downhill, creditors are going to get nervous. The creditors (the landlord, suppliers) are coming after him personally. He says, “what’s going on…look at these invoices they are all towards the food stand not me” You and your business are indistinguishable.  You didn’t distinguish yourself so you can receive blame. 

2) Partnership – according to the civil code, 2 partners get together and need money. One has the money the other does not. One partner can put up the money and the other partner has to at least offer something. – Ex: cash, expertise (managerial skills, buildings etc.) Another interesting aspect is that if the business goes downhill and the liabilities quickly outweigh the assets, the law says that the creditor can go for both the partners for each what they put in. (50/50) But, lenders are not stupid, they make both partners sign a contract that both partners are “solidarity liable” because if you don’t the assumption is that the partners are jointly responsible which means that if the money is not paid and the bank has to sue, they can only sue each for 50/50. 

Solidary means that you can go after one for everything. The lender can sue one of the borrowers for the full amount. The other partner though after is allowed to sue the other partner for the other half. 

* They add another clause also, this clause is found when they say to the partners you are solidary liable and we understand you are still poor. Fact of the matter, we don’t want to sue either of you. They are going to ask them to furnish a guarantor “a caution”. A guarantor is a 3rd party who has money and will sign a document meaning that if the partners can’t pay, I will pay. They will add another sentence “without benefit of discussion” (means the 3rd party can’t discuss the fact that maybe one of the partners actually can afford it now, (example: one of them won the lottery) and they have to pay no matter what) 

3) Incorporation: a way of doing business, which began years ago. It was decided that the best way to avoid individual disasters was to involve as many as possible. Companies were formed and in exchange for a financial contribution, investors would receive shares. A share is an undertaking of the company to share its wealth.  It is even more significant that if the company fails and cannot pay its debt, the individual shareholders are protected. “Legal Person” 

On test – the case was decided in England many years ago and is the case of Soloman vs. Soloman. This case says that a shareholder and the company in which he invests are 2 distinct legal entities. But legally it is crucial to determine that when it comes to the debts of a company, then these debts are exclusively those of the company and that the shareholder is protected. The British court says there are “Soloman, and Soloman’s incorporated company.”

Between Soloman and Soloman Inc. there is a barrier, a legal concept called “corporate vail” a division between the assets of a company and the assets of its shareholders which is why we strongly advise that even if yours dreams are modest and if your initial plan is to establish only a small business – go to the local financial authorities and pay the fee and ask for corporate status. 

· If you tell the bank you don’t have the money, find a way to assure the bank that if the company cannot repay the loan someone else will. 

Question always asked?
Should I incorporate as Quebec or Federal Company? 
The two laws, which govern corporations, are very similar. If you’re doing business in Quebec then stick with Quebec however if you’re doing business coast to coast/ across the country then its better to go through the Canadian Charter. 

Exam:
On a practical basis, if you have a company, which is incorporated in Quebec, and you want to open up an office in Winnipeg or Vancouver, you may have to pay to require a license in those provinces. If you’re federally incorporated then you can open up offices in every city in Canada and it won’t cost you any money. (Only advantage) 

If you’re doing business in Quebec then you are following the provisions of the Quebec code. It doesn’t matter what type of company or where it comes from – as long as you’re doing jurisdiction in Quebec. 
- Quebec companies Act, Quebec Civil Code 
- Canada’s corporation Act, Quebec Civil Code 

Pg. 170 – Civil Code of Quebec 

The idea that a company is a person, not physical but through a legal fiction 

Article 298 – private = PEPSI CO, public = Red Cross 
301 – have full enjoyments 
302 – has a patrimony – sum total of persons assets/liabilities 
303 – 
305 – not important (so if a business incorporates then all contracts formed by that business are that’s business responsibility not the person) 
311 
312 – very important 
307 – the ruling in soloman vs. soloman “legal persons are distinct from their mandates” in other words from their shareholders.  
· Paragraph 2 is the civil codes enactment of soloman vs. soloman 
· All about the corporate 

316 – tells us that in the eyes of the law the company is a baby. In the eyes of the law, in spite of its judicial personality, legal capacity etc. the company is a helpless little baby. A company can’t talk or cannot object. A company can only act through the people who work for it, the BOD, officers. They are entrusted with the welfare of the company. If they breach their obligation of trust, they are in trouble.  That if a director or an officer of a company starts to steal from that company, any interested person can go to court and to ask the court to force this person to but back into the company what he stole. (Always a question on this in the quiz) *** any interested person *** - an interested person is a shareholder (status), another director of the company; another executive, officer but so are creditors of the company! – The landlord, supplier, bank – anyone who has invested in the company’s health. 

Shareholder, director, officer, employee and creditors are all considered an “interested person” – can it have a negative impact on MY money (to consider) 

29 OCT 2015 (HAND WRITTEN NOTES)
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pg. 199 article 103 

· Shareholders get dividend in the form of money or in the form of added shares or an option of both. (This decision is taken by Directors) 

· Every board of director must work in conjunction with accountants 

· The legal provision are beyond BOD’s comprehension and that’s when accountants come in.

· You cant declare a dividend if you feel you are going to go broke 

· If you (accountant) decide to go against it then put it in writing! If you choose not to have the dividends declared then put it in writing!

· As advisors to business people and to the BOD you have to make sure your advice is duly noted because they can come back after you and blame you for the creditors suing the company and therefore the company may sue you. 

· No matter how harsh your advice is make sure its written

· Very often a BOD or partners will approach a financial advisor/ accountant and say “we need money/ we need an important infusion of cash and we would like you to help us by preparing an opinion/ preparing a resume of our financial situation so that we can take this particular opinion letter to a bank and say to the bank:  “we need a million a half dollar and here is what our accountant has to say about our current financial situation. 

Be very careful and here is why: your client will say to you we want to borrow a million and half. 

You(accountant) will prepare an opinion based upon this particular objective and you’ll say in your opinion that this opinion is not based upon an audit (I have not audited the companies books in accordance with the professional standards of various orders of accounting) but on the basis of my knowledge and what these guys told me and past history and experience, I believe it is safe for any creditor to lend 1.5 mill $

The accounting says to the BOD that this particular document is to be shown to nobody else but to the scotia bank and TD Bank on whatever st………. 

The company goes ahead and says you know what why should we limit ourselves to Scotia bank and TD Bank, lets take the document and lets try to hustle a loan on more favorable terms from a dozen diff banks. They circulate the opinion and they do so in defiance of what their accountant told them. They take this to a third bank and the bank looks at the opinion and decides to lend them money. 

Bad things start to happen. The company cannot pay the creditor (bank) and the bank sues the company and because they cannot realize the entire loan with the interest. (It’s a Contract) 

They try to go after the guarantors but they got no money either. The next person they go after is you (the accountant) and their argument to the court is “we only lent the money to the company because of this report which their accountant prep and signed saying that as far as he was concerd the co. was in sound financial health. accountant : “ you got the wrong guy, this report was meant for the manager of branch of scotia and branch of the second bank kmkm,m. I never intended for it circulated, used for any purpose other than I was mandate. the courts: accountant is on the hook
why: any financial profession and in particular a cpa/ ca should be expected to lnow that in this day of mass communication that it is not realistic for his report to be read by two guys and to end up in the garabage can. in other words whatever you say about fruits co. stands a good chance of being read by a wide array of creditors the world over. 

consequently you have got to specify and make a 100% sure in your report that its ojective s are severly limited: send this notice to the world at large. 

article 104 pg 199

on quiz: a person (physical or legal) who is unable to meet his obligations as and when they fall due is considered to be insolvent person. 

if you cant pay your bills as and when due you are deemed to be insolvent. 

if you know your client is insolvent and fail to disclose to third party – this cannot be done

article 116(on quiz)

last par only

can an indiv be an officer and director at same time? yes just avoid conflict of interest 

art 119 

fiduciary duty: 

students:
duty of trust between the mandatary and mandator

also applies to directors and officers 

prof says: relate to ca neiro: you have to stay loyal even after you quit : even after you leave the company, there is certain things you must not do: the fiduciary duty includes the following rule:

you cannot try take for yourself an ongoing business opportunity in which your former company is very interested, moderately interested or even slightly interested. You have got to leave the opportunity alone. as long as the former boss is still interested in the project and it was discussed with you while you were there you cannot touch it or you will be sued for damages including the loos of profit they might have suffered because of your Everest. 


art 154 
if the co. falls into the state of insolvency the directors are liable with the company solidarily 

solidarily liability: you are liable for the whole amount no matter how many people in the group 

the bank has the legal right to come after you or your partner for the full amount 

joint liability: joint is 50-50 




every smart creditor who has got two or more debtors takes the trouble to type on the contract of loan(the debtors are solidarily liable for the entire debt )


the co. goes down the toilet and employee are not being paid then the director will need to cough up the money (6 month of salary at least) 

always rem with large companies it’s the union which will sue on behalf of all the employees. 

any judgement is good for 10 years (they have upto 10 years to recover this if the directors cannot pay at once)

art 155 
if the shareholder wants to join the company (buy shares in the co.) better to take the pmt in cash. this article says a shareholder is allowed to pay for the shares in property but if it comes to pass that the property is not adequate to pay for the shares at their mrkt value it’s the directors who can be asked to kick in the remainder. 

if the co. audit shows that they took less worth of property for those shares they coming after the directors. 

make friends with your accountant and don’t make a decision until you get a solid opionion from her. 

pg 202: The Canada business corp act  

quiz qtn: there is a co. which specializes in the manufacturing of highliters and the co. has its head office in remuski but bcuz the co. enjoys doin business coast to coast the directors have decided to incorporate under the cbca (can bus corp act) 

if something goes wrong, which of the following laws or status are we gnna turn to to solve the problem?

1) quebec civil code
2) the quebec co act
3)cbca

which one of these status is going to be used to resolve probs in this company?
the 2 principal status that apply to co. related issue are 1) because its under the jurisdiction of the civil code and (3)

you never have a situation in which a co. which does bus in business is going to escape the civil code( it always applies and depends how you incorporated its 2) or 3) but 1) is always there. 

The CBCA
art 119 pg 205

if a dire resigns from a co. 7 months before it becomes insolvent he is not on the hook. the dir must have been in office during the 6 month period for solidarily liability. 

art 118 
this means that 100 shrs worth 100k being sold for an old car work 700 bucks – no good  

you can pay with $$ or merch but the merch must have an equiv value to the mrk value of the shares otherwise the directors will have to pay the difference. 

art 120 
this is about disclosure and transparency.

today don’t even think about going against your company one tweet and you are done. 

be discreet act ethically and act in the interest of the corp. 

art 122 



quiz: mandate and co. law


Final exam material from this point on: 

Employment law 

Assume you graduate from JMSB, you are looking forward to getting a decent job. You go to an interview and the person in charge (HR person or the boss) offers you a job and without wanting to show your enthusiasm you are going to say yes looks like an excellent opportunity, I accept. Because what u r embarking upon is one of the most impor contract in your life (emp contr) and b4 a contract is signed, or b4 u shake hands u seal the deal. the guy/lady on the other side of the desk is going to give you 2 pcs of paper  1) Will say “I the undersign sdhjsfn fhsfhs hereby acknowledge that the intellectual property (trade secrest, what they do in order to sustain themselves and succeed in a highly compet market, how they conduct bus in their own special way – marketing strategies to the recipe of the food they are serving> they are all trade secrts and fall under intellectual prop as opposed to their trucks, blending machine> part of production and not intellect )of dsajdnbahs company is 1 of its mst imp assets. “ I understand that this info constitutes impo info and consequences I promise and undertaje not to disclose any of this confidential info to 3rd parties or to use this info for my own benefit.” read it over and sign it and you don’t even have to say to the person across the desk “sure I will sign it but you know something its redundand if you knew anything abt quebec civil law then u would understand tht u dnt need this signed doc to compel me to act with prudence and diligence and refrain me to communic the trade secrets to 3rd party bcuz its in the civil code. they do it anyways so that if you do something wring you wont be able to say I didn’t know which is a useless defence anyway bcuz in vicil law circle we say “no one is presumed not to know wht the law says n wt the law requires”


you get a traffic ticket, and say to judge I didn’t know the speed limit wsa 30. judge says sit down shut up > no is presumed to not …… 


sign the damn thing> confidentiality agreement. 

the civil code says u r not allowed to transmit a co.’s intellectual property for your own benefit or someone else’s benefit. 

then they give you 2) this one is going to say “ I the undersign dhjasdhas f sfjj do hereby agree that should I ever leave this co. I will not work as a systems analyst for any other co. in the western hemisphere for a period of 10 yrs following the succession of my employment with this co. you will say “this is called unknown compete clause” and in legal terms “ restrictive covenant” and you will look at the doc and they don’t give you time to read it then don’t sign it (they r dishonest) they are trying to shove something down your throat (undue pressure) insist on time to read it “ I promise aftr I leave ths place I will not work in the western hemisph fr a per of 10 yrs” realize that this doc has no legal value, its useless because of the decision rendered yrs ago by supreme court of Canada in a case called “Cameron v. Canadian factors” 

the supreme court said “ we in Canada subscrive more or less to a free market economy which means that if a person wants to quit his job n take on something that’s more challenging or more lucrative in principal she should be able to do so without fear (princip 1) principal # 2 is : it costs thsnd of $$ to put a kid thru uni, to train her and to prep her 4 success. n not just fr her own success but for the success of the cdn socity in general. this is why acandemic fees as much as they are costly./exp they r not as near crippling as they r in the usa. our government subsidises uni training because  they know @ the end of the day its better fr the country if you r doin imp work n makin substantial amnts of money. they dnt wnna pay welfare/ unempl insurance. we have a social safety … but they would rather have you not appky fr tht. 

this co. likes you and which is offering u decent money but as a condition of ur emp, they want you to sign a doc which if u obey its contents its basically gnna keep u away from ur chosen profession fr 10 yrs and in the western hemisphere{(wts this abt) (whr does it begin or en??)} 

Systems analyst(do you means working as a systems analyst fr any co. or r u only interested systms analysis in ur pown particular industry) 

you know that the supreme crt said 2 things through Cameron v… case 

1) ny restrictive covenants must not be unreasobale
2) a restrictive coventant must not be ambiguous (unclear)

supreme says tht if the restr coventant is ambig it is automatically deemed to b unreason so unreason conditions n clauses r not only unreas because r on their face stupid bt r also unreason if its not clear wt the hell they mean.

supr also says tht a restr covenant is unreasonable if it tries to go beyond the legitimate protection tht a co. requires (leg prot- means exists whn a co. hires u as a researcher in the domain of diabetes and ur specialty is finding a cure fr diabetes or hlping to develop medication which will peliate the sysmtons of diab

supr says lets be fair to the co. sometimes, they give u a job n u have ur phd and u still knw nothing. u learn from doing it really. they take to their labs n give u which coat n fr 2 yrs or 3 they train u. try to turn u into a researcher in their particular mold (make u better) and tht costs money (guy training is same guy who could b working at his desk developing new med n making money)

s says under the circumstances its fair fr tht co. to say “ we r investing money in u, sign this doc an make us a promise tht fr the next 6 months after u quit or 1 year even, u wont go to to work as a diabetes guy fr any of our cdn competitors. after we trained u n aftr transformed u into effective researcg we don’t wnna b in a position so tht somebody else could benefit – thts fair/ permissible but supre says if tht docs says tht I understand u will train me fr 2 yrs and promise not to work in the pharma industy in the nxt 6 motnhs – s says no its unreas bcuz pharma is too broad! 

what if the kid decides to get a job in the lab of a food co. or pharma co. which produces med which has nothing to do with what uou porudc then it bcomes ambig n unreason n the s kicks up a notch n s says lets pretend tht we have a situation like this 

diabetes guy: I will not work as a diabetes researcher for a pharma co. in Canada for 5 years . right away there r 2 restrictions (2 rest coventans to rest u )

s says okay do something else cancel research work in another science area – legit, good
okay can go out of cdn to work – no prob – legit, good 

for 5 years  - unreason ( s says you are afraid of this kid and expct him to drive a taxiiii? wth do you think the kid will do to u to do something else fr 5 yrs??

the restr covenant contains 3 things:
1)what m I not allowed to do 
2)where am I not allowed to do it 
3) for how long am I not allowed

supreme says 5 yrs is not good n if one of the limitations is not good (if any one of these limitations is unreason then the whole restri cov is null) 

employer: but judge give us a break.. okay we will reduce the 5 yrs to 1 yr and judge says sit dwn shut up, its not gnna happen because in camron the s said “ if one limitation in the coven is unreason then the cov is contrary to public order and the result of this is that the entire cov must go/ unforcea. the s is saying if u makin an omlette which requires 5 eggs n one of the egges is rotten then u cant say okay lets remove the raw, if one if rotten then the entire omlette goes down the toilet. 

judege’s reasoning 
1)against public order
2)a judge is not allow3d to reqrite contract (cant act as a contracting party/ lawyer/ judge cant pick up a pen n change it) if one limitation is against public order then the entire cov has to be discrded, has no value, no effect n if I sign a restr cov with teven 1 unreas clause then the co. cannot sue me .. yes they can try to sue,me  get an injuction against me .. the entire rest cov is unforceble  which means u can quit n do wt u want n they will not have a damn thing to say 

qtn of ethics: 

you really want this job/ need this job n u looking at this restr cov n know tht its worthless. even if they sue me they will never win. so you could say “ u know sir I cannot sign this doc fr the reason it is offensive to public order and no court in this land will enforce it if I refuse to comply” you know what will happen > boss;I like ur spirit/ I admire ur transparency/ I admire ur knowl of law but buzzzz off. OR you can say “ sure I will sign it give me the pen but I wnna tell ya that I can sign it 3 times n its not gnna make it better” boss says buzzzzz off OR you say “ SIGN IT and say to yourself look lets see what happens maybe ill like here” but you know that at the end of the day its unforceable 

the supreme court consists of 9 judges, 9 judges make a decision and they say 5 yrs is unreason. 

in a specific industry 5 yrs may not b unreason but you can take for granted that nobody needs this kind of protectionnnn

once the s makes the determination of this nature, other judges tend to fall into line, because ppl in Canada have a right to expect coherence frm the court.

if one judge says 2 weeks is unreason
2 yrs is unreason
5 yrs unreason

so coherence is important

when s talks other judges listen as do lawyers as should all citizens but the killer on the final exam/ the trap its to give you a choice in which you are free to fill in b or c. which says that the 5 year limitation can be amended inorder to keep the cov alive – you cant. an unreason has no force of law/ its unfor and the parties cannot say to the judge u knw wt judge change the geography lets say he is not allowed to work in pharama in quebec as opposed to cdn judege will say no I am not allowed to do that,. its either reason or unreasonable and im not allowed to froece any of the limitations including those that are reasonable. 

go ahead and sign see what…. its upto your indiv conscious. ]




next week: read pg 232, 233 

quebec labor stds act – a law which establishes min legal stds in emp law. 
starts at pg 234 and ends at 236 but these r just the order. then you have the court cases, I cannot say to u anymore how important these are, they are setting the final on the basis of everything is in the book

Cases on Final Exam 
1 : dr. King
2: p 244, Volcano case 
3:p 248, Hasani Case 
4: p 256, copyfax
5: p 263, mediacom  
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