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Criminal law is not about putting people in jail

Introduction to Common Law: 
· Discursive (Dudley and Stevens, 1884)
· An historic creation designed to legitimise the state
· Steeped in liberal principles that define relationship between the citizen and the state
· Crime control model
· Common law solves problems through text and talk 
· Series of stories where something happened and caused a problem (needs to be resolved) by talking about them 
· Come into a court and say both sides of stories, get to decide who we believe
· Make sure people don’t resort to violence to resolve their problems 
· Use logic and rationality 
· What we value as a society, power and politics (who wins, who doesn’t, who gets screwed over, who doesn’t) rich data source
· Storytime:
· Mignonette (buys yacht, has to get yacht from england to AUS)
· Dudley is the captain, hires 3 people (stevens = mate, brooks = seaman, parker = cabin boy)
· Want is cheap, figures that he’s going to wait until Dudley gets to AUS
· Boat sinks, middle of ocean and all 4 of them end up in a life boat, 2 tins of turnip and no water
· Day 4, catches a turtle
· Day 8, drink their own urine and start talking about cannibalism
· Day 14, Parker symptoms of illness
· Day 19, parker’s really sick, Dudley makes decision, Dudley yes stevens yes and brooks no 
· All 3 of them eat him including brooks
· Day 24, rescued 
· None of them do anything to hide 
· Took bones home for mother to bury him 
· Returns to London, nothing happens, no consequence, both charged with murder, brooks no because he did not kill him 
· Legal perspective = establishes doctor of necessity (clear and imminent peril, where compliance with the law is impossible, leads you to committing an offense, you will be excused because you can use the defense of necessity) 
· Morally blame worthy (do right thing, or wrong thing) 
· See power and politics at play 
· Huge debate in court and press, supposed to be hung, discussion in papers is about conflict between the elite property owners 




· Medival England (lots of gov., in 1066 the Normands come from normandie William the conqueror can beat the English king)
· Trying to turn England into a state that he controls
· He’s beat them momentarily but he must legitimise his use of violence and authority
· Legitimise the state authority
· Instead of starting a blood feud, supposed to do is wait for the judge to show up, tell our story, judge decides,
·  Judges = enforcing the king’s justice (sitting in Wiliams place) (represents the King) 
· beginning of the Common Law 
· built right into this is a concern that even when you have the monopoly over the use of violence, that doesn’t mean you will be able to maintain control over people
· common law developed as a way of legitimising the state of use of violence, the fact that all the armies are controlled by William 
· 2017 common law is still serving this function
· each story and resolution sets the bar 
· for it to work, people living in the state must believe that the system is fair 
· certainty and fairness 
· judges began to look back at previous cases 
· referring to feuds in the past, like the ones they deal with now, each case to develop rules for the future
· brought by english settlers
· 1892: federal gov, decides to write down (Criminal Code of Canada, but still common law,
· could create new crimes, and new defences, after 1955 = took away the power to create new crimes, but can still create new defences 
· even though we have a criminal code with some rules written down, judges interpretation of those laws
· traditional interpretation is the practice that defines the criminal law and because it is an ongoing storytelling, common law is not set and stone (constantly changing thing) 
· most of the laws that we have now, were developped in the 1700s and 1800s

· Page 3 of course outline: society is made up of individuals, apply that now and explains reasons why law has trouble treating racism 
· maximise our choices
· when we pass a law, limiting your choices, law limits what people can do with their freedom, if there was no law at all, anyone could come and kill me as long a they are stronger than me 
· take out violence = give power to the state
· only the state has the right to use violence 
· can do it lawfully and unlawfully 
· criminal law exists to maximise individual freedom 
· problem = punishment takes away freedom (causes prblm, not maximising everyone’s freedom) which means state = threat to freedom) 
· limit when and how state can use violence, and set up hoops that the state should go through that a transgressor took away someone’s freedom before take away their freedom (prove that they are blame worthy) 
· when state throws someone in jail = proved that

Crime Control Model
· Perspective of police and society
· To manage the crime 
· Police investigate, innocent = leave you alone 
· Encourage the bad guys to pled guilty because that is the most efficient approach 
· Want to manage and control crime
· System should be swift, punishing and appeals are a waste of time 
· Bend the rules

Due Process Model
· Criminal justice system is to protect the individual over the overwhelming power of the state
· Group most worried about is police (authorized to use force) and prosecutors (take away liberty)
· Procedural rules to protect individual rights and that includes the accused rights 
· Focus is always on the cops; they are always the bad guys in this scenario



September 13th: 

1867: Canada becomes own independent state from dominion
Constitution Act
· must decide who gets to do what 
· SS 91: federal gov. gets to pass criminal law and procedures when determining criminal matters; copyright; divorce… 
· SS 92: prisons, administration of justice (putting courts together even criminal courts)
· Federal: criminal law and procedures – Province: impose punishment (find you, put you in jail if break any provincial rules) 

Margarine reference (1949)
· Reference: goes to court and asks how to apply laws because doesn’t know how to apply laws 
· Dairy farmers were mad about margarine because; couldn’t tell difference and cheaper; so they passed a law that says that you are prohibited from selling margarine and if you do you can be fined or imprisoned 
· Dairy people are happy because margarine will be shut down 
· But margarine guys are mad because where do fed guys have the right to tell us that we aren’t allowed to sell margarine 
· Prov = interprovincial trade 
· Goes to Supreme Court; cannot pass this to regulate dairy; they say it’s a criminal law (can fine and imprison); SC declares it makes no sense; has to do with the public welfare; not about benefit of a individual manufacture 
· For a criminal law to be criminal law; must be a prohibition; penalty; public evil or behaviour that influences the public  
· SC: it’s margarine = not evil; no right to pass this law; it’s ultra vires

· Quasi-criminal: concerned about the state; lost your liberty
· Due process continues to develop 
· Liberal principles: define the difference between the citizen and the state 
· Criminal law is trying to maximise liberty 

1982: Charter comes in
· Not just part of our legal system; they are foundation of our society as a whole 
· Legal rights: adjudication of criminal charges 
· Cops are going to investigate; rules as can and cannot do; so they do not wreck any liberty; 
· Cops find the criminal; go to court; tell our story; and then figure out what we’re going to do with you 
· Rules that Crown has to go through, if not, bad guy gets to walk away; all about liberty
· Criminal Code can be amended; majority government; decriminalizing weed; they can do whatever they want because it is a majority government
· Charter is really hard to change; foundation rules that everything leans on

· Life, liberty and security of person: everyone has the right to live; liberty; security of the person
· Guaranteeing liberty; right to silence and confession; remain silent; right to make my own decision (nobody forces me to talk to cops); any info said cannot be taken to court because it has violated section 7; charter is there to be really difficult for cops to catch bad guys
· Search or seizure 
· Secure against unreasonable search or seizure; right to privacy; get a warrant; if cops think there’s a dealer house, cops cannot use that as evidence because failure to follow the rules; regular police work (talk to neighbours, look how much electricity they use…) 
· Procedural:
· Cannot just throw you in jail; rights to talk to a lawyer
· Section 15: less concerned about liberal rights; more about groups with unfair discrimination; equality rights; race, national or ethnic origin, colour, religion, sex, age, mental or physical disability 
· Section 1: Canadian Charter of Rights and Freedom guarantees those rights and freedoms set out in it subject only to such reasonable limits prescribed by law as can be demonstrably justified in a free and democratic society 
· Freedom of speech: advocate genocide (that is a crime, promotes violence) but saying Justin Trudeau is an idiot is not
Oakes test
· 2 step process; S1 – violates a right but can it be saved by S1 
· step 1: does the provision violate a prescribed right 
· step 2: if violated right; then 2 sub questions you should ask; 
· is the objective of the law sufficiently important to override a protective right in the Charter? No – done 
· Yes – are the means reasonable and demonstrably justified; are the means rationally connected to the objective? Do the means impair the right as little as possible? Are the effects of this rule proportional to the benefit of the provision? 

Drapeau, Martel, Meilleure case (1998)
Facts
Legal issue
Reasoning 
Outcome 
· Got their liquor licence to serve alcohol
· In the 90’s lap dancing was a big problem (tried to stop as much as possible)
· Rented a bar and started that servers were lap dancers which put profit up
· Quebec Provincial Gov. passes a law as part of liquor licensing legislation; anyone who participates in a show in a bar is prohibited from mingling with them, drinking with them, dancing with them, or sitting at the same table/counter 
· Police comes in and takes away liquor licence 
· Criminal code provisions that can be used to stop obscenity; is use criminal code = charge dancer, but we wanna stop bar owner = time consuming = and only punishes the dancer 
· Rather than sending cops; instead they say under S92 province can licence bars; if lap dancing = no licence and shut down bar immediately 
· Pull the licence; so guys go to court
· First argument is under constitution; you’re trying to pass a criminal law; if this is a criminal law only feds can do that and this is ultra vires
· lap dancing = regulates sale of alcohol; because of that it is not ultra vires (intra vires) has the right to pass that law under Constitution
· soooo section 1 can’t save this law 
· “it is to control the superior power of the state vis-à-vis the individual who has been detained by the state, thus placed in its power, that S7 and related provisions are primarily directed” 









September 15th 2017:
Police and political protest
· range of political action (role of civil disobedience)
Range of Political Action
Police as interaction citizens and state 
· when police abuse force (police culture) 
· when police cooperate by state for political purposes 

Range of Political Action

l___________________________l_______________________l____________________l_________________l
voting			gathering		occupy space	   destruction	       armed rebellion
petitions		freedom of speech	(sit-in)		   of property
letters 			and association	
consultations 
_______________________________________________________________      ________________________________
legal 									illegal 

· citizens are supposed to have the power and they delegate that to the gov. to make decisions on their behalf 
· if it’s legal for citizens, police cannot interfere in anyway 
· when you do something illegal, that is when your democratic rights stop
· monopoly use of force belongs to the state, not the citizens 
· gatherings: completely legal but still perceived as a threat to its authority by the state 
· This Is What Democracy Looks Like:
· Violence done by police shocked the world
· WTO: large numbers of people gathering and spill out over into parking lots and streets and shut down streets, block a street in a way of tampering a way for them to meet 
· Once streets are blocked = grey area 
· Police comes and says that we need to clear the space (asking to leave and do not want to hurt you) 
· Police have the authority to remove them, all the police officer has to do is pick them up and put them in a car and bring them to jail, but Seattle police get instructions from the state to use chemical and pain compliance 
· None of the protestors were reacting with violence 









· 2 characteristics of civil disobedience:
· 1 - citizens are choosing to disobey a law but they are disobeying for moral reasons 
· choosing to disobey this law because the law is immoral 
· draw attention to the state doing something wrong 
· 2 – accepts the state authority to punish them 
· letting the state use its M(onopoly)O(ver)U(sage)F(orce) so other citizens can watch and see that it’s wrong 
· revealed as just violence, another way of saying that is that it delegitimizes the state authority 

MOUF

l_________________l_______________l_______________l
words		touch 	 	abuse force 
		actions

· police = citizen +
· S25: about people can do lawfully MOUF 
· Protects all people, and peace officers 
· What a cop can and cannot do (cop is just a citizen, do not have special authority) 
· Section says that people can use force if they act on reasonable grounds, and use no more force than necessary 
· Under S25 they’ve gone past what they can do, so they committed a crime 

Assignment
· Not an opinion 
· Argument 
· Looking at principles in course outline and having the same discussion as today 
· Why would a judge completely on purpose let a bad guy go, no questions.
· Don’t go through them one by one (don’t go through the liberal principles)
· Look at how they all come together 
· Don’t repeat the liberal principles 
· Don’t waste space 
· Point attention to instructions before the specific question 
· Intro states your conclusion (you can use I) Step 1,2,3, Conclusion 
· 2-4 pages, first paragraph should state conclusion and then explain 
· crime control, due process 
· see reasoning 







September 20th 2017

Negotiating relationship between citizen – state 
· policing political dissent 
· when state coopts monopoly over use of force for its own political purpose
· abuse of force (lower state legitimacy)
· police culture
· methods of accountability 
· exclusion of evidence
· criminal prosecution 
· disciplinary hearings 
· civil actions 

The police are the first and main keepers of integrity of … police have a profound and taxing responsibility to balance independent rights with society’s need for security 

Police is at heart functioning of the state, and central to its understanding of its loyal and police organization 

· 2 problems that they focus on: 
· what happens when state uses violence against citizens for its own political reasons: 1997 A(sia)P(acific)E(conomic)C(ooperation) meeting at UBC, Vancouver
· Canada always said Human Rights first and trade second 
· Indonesian Pres. Suharto = human rights abuser 
· He and his brother in law were arrested and convicted for war crimes by own people 
· PMO told RCMP to make it work = because plan is crazy 
· UBC is full of students, more political than ever, already student movements 
· Protests = planned from all around the country 
· One road in one road out and surrounded by protestors = not illegal 
· Freedom of expression
· PMO does not care 
· Whenever head of state comes into Canada, not allowed to bring guns, you cannot bring an army with guns to protect him
· RCMP sits down with Suharto = cannot bring guns, they laugh in RCMP’s face, not only will we have guns but if anyone insults him in front of us we will use them 
· Now = grey area 
· PMO gives instruction to RCMP to clear the area and the only way is to use force 
· Officer in charge uses pepper spray = all hell breaks loose 
· Mass arrest happens and take them all down to the station 
· Detain people and go through process of arresting 73 people, but not allowed to arrest someone without a charge 
· Jaggi Singh arrested because megaphone = charged with assault, soundwave hit a police officer’s ear 
· MOUF – state maximizing liberty 
· Only MOUF process rules 
· Do it for own purposes 
· Less with punishing bad cops and more to do with protecting the state legitimacy 

Crime control model 					Duel process model 

· Cop must explain his/her behaviour 
· Cops know who bad guys are 
· Cop violates DPM then bad guy gets off 		


· Sociology of deviancy: says that one of the things we share as a culture is common set of assumptions of a behaviour but then create sub groups with a different set of expectations and behaviours (ex; socialized against that kind of violence = cutting open someone’s abdomen to see where appendix is) 
· Culture can reflect different values, same thing with soldiers harder for people to learn how to shoot (kill people) 

· Police Job = community helping/traffic control/crisis/community conflict/interpersonal skills/trauma 
· Accident on the 400 out of Toronto, farmer had cattle and there’s a car accident so because of the accident the door opened so the cattle all came out 
· Training = focus on criminal code/offenses/procedures/physical force training (shooting, weapons, movement and cover, surveillance) 

· Training creates culture can reinforce sense of mission 
· Sense of danger and authority 
· Putting their life on the line to protect us 
· Most dangerous profession in Canada: sex worker, rail roads, taxi drivers 
· Sense of close knit group (requirement of loyalty between partners) – mutual assist 
· Us (cops) vs. them (bad guys) 

· Throw out evidence because it is illegal 
· Cannot allow evidence in court 

· Doesn’t change police culture (charging the good guys = ur dumb) 






Methods of Accountability 
· Disciplinary hearings
· Internal
· Public complaints commission 
· Civil action 
Criminal Trial
Role of Police – Initiative trial process
· Detention s9 Charter
· Search and seizure s8 Charter
· Arrest
· Types of offences 
· Defriarrest 
· Ss25-27 reasonable force 
· S494 “anyone” = citizen 


Public Complaints Commission
· Citizens should be the ones sensitive to this problem 
· Commissions victimizing police officer, high profile people accused of crime (Senator = prostitution, well known in Ottawa, gets arrested, guilty, journalist sees him going into John school, sex worker = 15 years old, problems with this thing) 
· Are times that public sees that as victimization 
· Didn’t have that citizen to protect due process 
· Because police officer can lose their job that’s a loss of liberty and property, so when you call a police officer before a public complaints commission
· Due process kicks in, very hard to prove that the abuse was heard
· Due process makes it hard to prove police officer abuse of force 
· Big majority of complaints are dismissed 
· Even when you have one of the strongest cases, lawyers will drop it because of difficulty to win
· Sue the police force/sue the officer (not a criminal thing, it’s a civil action)
· Assault and battery (crushed testical) touched in a way that harmed you 
· False imprisonment 
· Trespassing 
· Intimidation 
· Proof balance of probabilities 










Doe vs. Metro Tor Bd of Commissions of Police (1986)
· Jane Doe, cannot say name because it is a rape case
· Downtown Toronto, 2nd floor of an apartment windows wide open
· Goes to bed, underwear and a t-shirt and in the middle of the night someone climbs up to her balcony and rapes her
· Calls police and charges are laid against rapist (balcony rapist)
· She’s the star witness, during trial she finds out that the police were aware that the rapist had been doing that for 2 months in that area, he had been repeating raping women 
· All she had to do is close window and lock it 
· Police said they would not have could catch him without it happening to her
· So she sues police (negligence; duty to warn women in the area, breach of security of the person s7; being raped takes away physical security and state has obligation not to take it away, and state took it away because failed to warn) 
· This goes to trial, civil action, suing for money 
· Police couldn’t warn because had to re-offend to catch him; couldn’t tell women there was a rapist in the area because it would become hysterical 
· Needs to prove that they were negligent 
· Court agrees with Jane Doe, pulled in her favour 
· Order to police force to pay 175 000$ 
· Completely change their sexual assault rules
· Civil action is your best bet 
· At least we don’t have police using humans as bait 

Criminal Trial
· Criminal trial is where liberal justice system puts all its eggs 
· Able to ensure that state does not use MOUF 
· Worried about police using too much force against citizens 
· Main goal is to not get the bad guy off the street, its to get the trial judge can decide what to do 
· Detain – Arrest – In custody (jail) – Bail (out of jail) until trial 
· State can legitimately take individuals freedom/liberty 
· Detention is defined as suspension of the individual liberty by a significant physical or psychological restraint 
· S9 only time you can go to jail is after I’ve been convicted 
· If police detain you for more than 24h automatically violated the charter, must tell you why and talk to a lawyer 
· Cops don’t have authority, you call because they should initiate the trial process, citizen can’t, all about getting him into court 
· Investigative detention; detention hen investigating a crime (must be a suspicion) 
· Right against unreasonable search and seizure 
· Warrantless searches are unreasonable, so get a warrant 
· Incidental right to search, safety of the person or officer, safety reason 


· Summary conviction offense: less serious offences, maximum penalty of 5000$ fine or a max of 6 months’ imprisonment, lose less liberty so there are less due process procedural protections 
· Hybrid offences: leave it up to the crown, get to elect how to proceed, if crown decides by indictment; jury trial… long time (slow everything down) but if they proceed summarily: quick, before a judge  



Criminal Trial
· Initiate the Trial Process (Role of Police) 
· Summons/Appearance Mode
· Arrest-Defined 
· Trigger of Charter Rights 
· Powers – S494 – S495 
· Judicial Interm Release 
· The Trial as Social Ritual
· “the courtroom is visually organized public state that’s designed to reproduce, though repealed…”

· If police officer is approaching someone who is about to be accused, they need to issue summons (time and place to court, what u did, what ur accused of, where and when to show up) best thing you can do because you don’t take away their liberty 
· Accused of doing X, need to show up to court at this time and this place 
· Police officer should not arrest the person, accused of murder where you must be arrested (exceptions to this rule) but if you are charged with duel offense, or not that serious, they can’t arrest you unless one of 3 things happens:
· Police officer can’t establish who you are (identity); role f the police; initiating trial of process; if don’t know who you are; state cannot find you later 
· You can arrest someone if you need to preserve evidence 
· If you need to prevent new offenses from happening (bar fight; bouncer calls cops; pull them apart before gets beat up; that is more typically of what they think of to call the police; get those people in the court rather than on the street) 
· If they think people will fail to attend court (homeless, often arrested, 
· Arrest: is defined as taking physical control of someone to detain them by touching UNLESS words of arrest are used and the person submits to the arrest (don’t even have to touch them; just detain) words first, actions second 
· Detain: loss of liberty 
· If police officer uses more force than allowed = criminal assault
· Want to use the least amount of force because that means the least loss of liberty
· S10: kicks in as soon as arrested, right to hire a lawyer without delay, right to be told that you have this right (tell you to call a lawyer) 
· People need to know where you are (police can’t make you disappear)  
· Once person says “yes I want to talk to my lawyer”, police can no longer ask questions 
· Who can arrest you and when:
· Police officers are citizens that initiate 
· Best thing = warrant 
· Grammar matters 
· When you find, someone committing a criminal offence (also includes dual offences; offense and either be treated serious or less serious; until the Crown says in court “I am picking one or the other” it is treated as indictable) 
· If they believe someone has committed a criminal offence 
· Committing, committed (in the past, a criminal offence; believe that they are escaping someone who can arrest them) 

· With summons = must come to court 
· PTA = promise to appear (I know I have to come to court and I will)
· No show = pay $$$$ 
· Officer in charge will set amount (no more than 500$); must prove that he has at least 500$ (property in that amount); has to sign to say he promises to come back; if not = pays the fee 
· Next is bail hearing, before the judge (can’t just keep somebody for a long time; have to come before a bail hearing, 24h of arrest no longer) bail court looks at 3 things:
· Whether if the person has failed to appear 
· Whether they’ll reoffend or interfere with the administration of justice (screw around with witnesses, destroy evidence…)
· If it will lower the public’s confidence in the administration of justice 
· PTA
· Recognizance any amount $
· Recognizance w surety – someone else w conditions (will not go 500 yards w spouse, house, children) (drugs and alcohol involved; out on bail means you cannot drink; can’t do drugs) supervised 
· Detention Order; not convicted = lost liberty 















The Criminal Trial
· Trial as Social Ritual (Legitimisation of State’s MOUF as “authority”)
· Reproduction of Political Authority
· In symbolically organized public space 
· Through repeated visible rituals
· Role of Defendant and Victim 
· Def as symbol
· Victim 

“courtroom is a symbolically organized public space that is designed to reproduce, through repeated visual rituals, a collective obedience to political authority” 

· State’s authority rests on the authority of MOUF 
· Chose to disobey the state, they’re the only ones that can use guns to track you down 
· State = MOUF 
· State uses force too often = people stop obeying the state and the state uses its legitimacy 
· Every state relies on social rituals where we collectively as a public of citizens where we re-enact our obedience to the state  
· Criminal trial is the most powerful rituals of legitimisation MOUF
· Defendant, victim, crown attorney, defense, judge 
· What they do is one of the places where we create democratic relationship 
· By going through that trial place we take MOUF and reconstruct it into a rule of law, justice 
· If police use too much force, when they do that its violence and charged with violence, but if they follow due process rules, even if they have to punch the guy in the face then that’s called legitimate authority 
· Not just violence, that’s justice 
· State is now acting as legitimate authority 

















Courtroom: 
· Environment changes authority (classroom) 
· DIAS = judges desk on it (judge is higher, looking down on everyone) behind DIAS = flag, picture of the queen 
· State is larger than an individual, judge represents the state 
· Docks: prisoner (detained – in jail before trial) out of the central focus of the room 
· Symbolizing the accused isolation (unworthiness and stigma) it shows that the state is being fair
· Counsel tables: open at the bottom, much smaller, down on the same level as everybody else, they are separated, space between them = ritual distance to show that they are opposing each other
· Most important is the triangle 
· Bar = always a railing that separates the triangle from the public, public is excluded (this is where all the action is)
· Invitation to the public to participate 
· Public sits in gallery, 
· Stand 
· Judge has to dismiss 

Assignment:
· What is the judge trying to protect, liberal principles 
· Why does court get mad when they don’t follow the rules 
























October 4th 2017:
3 repeated visible rituals 
· Role of Victim and Defendant 
· Victim – Carter’s 2 definitions of victimhood 
· Defendant SS21 – 23 Partus

Crim trial as Social Ritual + 
· Simple space “acting” our morality play 
· Repeat visible rituals 

  Trial Judge 










Crown Attorney				Defendant 


· for rituals to work, there needs to be action, participation and performance 
· white is symbol of the bride, virginity (purity of the bride) white dress is key players in ritual, wearing a white dress being not the bride disrupts ritual
· space is designed like a courtroom (wedding) 
· specially designed space, flowers, music = creating something new = public participation 
· certain clothing that is attached, certain words used… 
· requires the public to be there, same thing for criminal trial
· required to take part in certain actions 
· when judge walks in, everyone stands, required to stand; no talking; not allowed to take notes; just sit there and give attention to triangle 
· if you do leave, bow to judge 
· rules are part of social participation 

· ritualized dress: clothes that they wear are determined by court that they are in; enforced 
· ritualized speech: guilty, not guilty… 
· socially important, awe/respect 
· crown cannot tell judge that they are wrong (not allowed) if trial judge is doing something, “with respect…”; 2 clients caught shoplifting; 1st girl lives at home 2nd year at York, stole a scarf; no remorse; next one shoplifted vaseline; from Jamaica works at MCDs cousin spent all money on drugs, got evicted, moves into a shelter and not provide daycare/child support, so goes to her boss and cannot work, can’t make money to pay for daycare, steals vaseline because baby had a really bad rash 
· 1st: dismissed, no criminal record
· 2nd: suspended sentence, criminal record
· judge screwed up 
· ritualized action
everything happens in a public space; has to be open to the public


Role of Victim and Defendant
· interaction between victim and defendant is the reason for a criminal trial
· analyzing strengths and weaknesses of liberal principles 
· Carter: bi-lateral indism = Liberal Principles
· Being a victim in a liberal system
· Bernie Goetz: engineer, NYC, background: NY in the 80s look like Gotham city; crime peeked in NY; street crime; doubled since 1966; 1985 city had reported crime 70% higher than any other American city 
· Subway = inability to control crime. It was how people went to work, got in the city… 
· 1981: Bernie gets on subway and has electronic equipment and gets jumped by 3 kids who try and rob him; throw him through a plate glass door, injures chest and knee
· goes to Florida because illegal him to carry a gun in NY, so applied for a permit, gets a revolver
· 1984 gets on a subway, approached by 4 young men, all 19 but one 18
· shaking him up for change, asks for 5$, shoots Canty and then fires shots at the rest of them
· first shot hits Canty in the chest, because still looking at, all scatter, self defense = only amount of force to protect yourself
· Allen in the back (running away… not self-defence) 
· Shoots through Ramsers left side through arm and into left side (proves trying to get away)
· Fires 4th one at Cabey, falls into subway seat across the way, misses him Bernie shoots him again as he approached him and shoots a bullet, it’s a hollow point bullet (dumb dumb bullet) collapse on impact, gets big and tears a hole, illegal, spinal cord, never walks again and brain injury (18 y old) 
· Police come and Bernie gets arrested and charged w aggravated assault, attempt murder, possession of a weapon 
· Welcomed as a hero? Public wants him released 
· Gets trial on the chart, mainly white jury and these people are from Manhattan, 6 out of 12 have been victims of street crime 
· Not guilty of assault and murder, but guilty of possession of a weapon and is given 6 months in jail 1 year of psychiatric treatment, 200 hours of community service, fine of 5K, is appealed and raised to a year in jail 
· Families sue in civil court = looking for money damages, put the victim in the position they would have been if the defendant would not have harmed them in some way 
· Mostly non-white (jury in civil trial)
· 43$ million to Cabey, 18 million for the loss, plus 25 million punitive damages = defendant’s actions are so bad so we punish him by making him pay more money 
· “never paid a penny” 
· Carter is watching this happen, professor at Yale, how did we get to the point that this is the way it should play out in court
· Start by understanding 
· Criminal justice system is built on those liberal principles 
· LP – CL – DP – Charter 
· Maximize their own self-interest, whole purpose of criminal law is to make sure that we can all maximize our own liberty to pursue our own self-interests 
· Victim is an indv. Who loses something whether it is property/physical security because of the actions of another indv. (predation = another person acting like a predator) 
· Assume that state is going to punish, because you and I could give up MOUF and maximize our freedom
· LP say it is a rational exchange, weigh the costs of benefits, 
· Since state wont punish = rational 
· Only understand that when add in the colour of the people involved, Goetz is white and all 4 are black 
· Public reaction only makes sense if you colour code victims/transgressors 
· If people believe that white people are victims and young black people are criminals, leads to gross injustice 
· Focuses on individuals, we are all equal individuals, but when we look at this, not equal opportunities and that inequality is tied up with race 
· Carter suggests an alternative definition of LP: 
· Rather than looking at individuals you should look at groups, have to look at groups within the sweep of history
· Victim is member of a group that is discriminated against because of racially oppressive cast and a racially charged present 
· Role of the state is to bring transgressor before the court so court can decide if the transgressor should lose liberty (LP) 
· Role of state to alleviate the suffering of the victim of racism (Carter) 
· Trump with PR; one hits Houston/Florida tons of $ 
· PR gets hit, does not get $ Trump is saying all these individuals are the same, “we’ll get there” but Latinos aren’t getting anything, white people all getting the help they need 
· Lock you into a 2nd class as citizen 



· Benefits of liberalism (LP) = focuses on individual responsibility 
· Need that because most people who are oppressed become criminals 
· Corrective of alt definitions = suspend judgement 
· Because sympathize with the underclass 
Assignment 3:
· Looks at 2 different articles after Trayvon Martin shooting, discussion within African American community, moment where a lot more attention to number of young men being shot by police
· Trying to figure out what we should do about it
· How LP define victimhood, why problematic, how alt definition make you look at other things 
· Tell me about what we talked about, not research project
· One of the articles and apply these definitions to articles and explain how it helps the position the author it is taking 
· Not opinion, asking how Carter would apply these 2 definitions to the article I select 
· Charter rights S15 (do not talk about in assignment) everyone is entitled to be treated equally under the law; race, gender, sexuality… 
· Tension in the law 
· Individual, blind to the types of discrimination so need alternative that allows us to explore those 


























Role of Victim and Defense:
· Defendant = party of offence 
· S21 (1) perpetrator b
· S21 (2) intention in common 
Role of TJ, CrAtt, Def Counsel
· Adversarial System (vs Inquisitorial System) 
· Plea Bargaining (what it is) 

· Main reason this is happening is because of victim, defendant has to be there because if not treated unfairly 
· Who can be charged with a criminal offence = everyone who actually commits it 
· Party: 
· Perpetrator (actually commits the offence) 
· Aid and abet (exact same thing)
· Dunlop and Sylvester vs. The Queen (1979) SCC
· Out one night and meet up with friends and hanging out in a dump site
· Decide to go in town and get a beer 
· At the bar, the other guys not D and S chat up these 2 girls, both of them are minors (16) buy them some drinks, invite to go party w them (girls agree to go)
· Bikers leave the bar; they walk by D and S and ask to bring some beer to the dump site 
· Get beer, when they get there there’s a circle of people around these 2 girls, she is gang rapes by 18 people of the bike gang 
· D and S walk up to people standing around this and hang around for a bit and then they leave 
· Victim is asked to identify the people who raped her 
· She includes D and S = face is there 
· No strong evidence that they are the perpetrators 
· But knew they were there because she could identify them 
· Are they aiding and abetting (trial court says yes; court of appeal says yes; supreme court of Canada) 
· Legal question is: what is the definition of aiding and abetting 
· should be more than mere presence 
· For the aider or the abetter must encourage or facilitate (keeping a lookout; make you a party of the offence, if you help get them there to get raped; could be charged and convicted of the rape; if she tries to run away and you stop her, aiding and abetting) 
· Punished for the same thing because part of the party, 18 guys charged w rape because they raped, and 2 guys charged for rape because helped 
· Not aider and abetters = D and S so they are acquitted of the rape 
· If you were present and knew they were gonna commit the crime prior, they MAY be accused of being an abetter 
· No duty to rescue 


R. Curran (1977) Atta Sup Ct
· Start following Armand (2 guys wanna rob him)
· Defoe catches up to A and pushes him down the stairs 
· Then walks down the stairs 
· He took out his eyes because did not want to be identified 
· C tells D that’s not good enough because a blind man can still talk 
· Defoe is charged w murder = perpetrator = party of murder
· Curran = aider and abetter S21(1) if convicted he will be convicted of the murder (new trial and never find out what happened to him) 

Common intention: 
· 3rd way to convict 
· to be a party you must have the pre-existing intention 
· common intention to commit a crime 2 
· intention in common with the perpetrator 
· some unlawful purpose = beer to the dump (illegal to drink beer in the middle of the woods)
· share intention with the 18 guys 
· D and S shoulda known that partying and beer led to a gang rape
· But no evidence of that, nobody’s proven that they knew it was gonna happen
· Should they have known that all this would have led to a gang rape
· SECTION 21 parties to offence 
______________________________________________________________________

· rules on a case-by-case basis 
· civil law system/inquisitorial system: a code where a priori define all of them crimes (all the things you’re not supposed to do) every time something bad happens, look at the book and sentence 
· trial judge is the investigator and tells police what to do and document it 
· judge is basically the “bus driver”
· fact finding – documentary evidence 
· all evidence is admitted 
· guilty until proven innocent 
· concern is: getting guilty guys in jail, rather make sure that one guilty guy des not go free

· Adversial System: most likely to get the truth if both sides do their investigation ALL ABOUT LIBERTY 
· TJ must be NEUTRAL 
· Story telling and competing 
· Documentary evidence will help, but they rely on oral testimony 
· Restrict the evidence – has to be relevant – because every time you would investigate you are taking away somebody’s liberty 
· Presume that you are innocent unless court can prove you are guilty 
· Burden of proof is on Crown Attorney 
· But if crown can’t prove it, you have to let it go even if we think it happened 
· Since liberty is so important, require prove guilt beyond reasonable doubt; comfortable with 9 guilty guys are free if it means one innocent does not lose liberty 
· Plea Bargain: Crown and Def: get together and cooperate and decide together what is the accused gonna do; battle between those 2; but before they go to court, sit down and cooperate and do favours for each other; they are no longer adversaries
· Examples: accused can plead guilty to a lesser included offence (robbery is theft + violence (assault) the Crown is gonna wanna plead to assault; bigger punishment; D wants to stir away from violence on criminal record; I’ll get the guy to go away with theft not robbery 
· Pleading to a lower number of counts: 15 counts of breaking and entering with intention of criminal offence (takes a lot of effort 15 different offences, crown will say if he pleads guilty to 5 I will drop the other 10) 

· Crown and D make a joint submission to sentence: clear he did it, argue about how bad the outcome is gonna be, so they agree and tell the judge 
· Multiple counts different offences: attempted murder and aggravated assault and unlawful possession of weapon, one of the bargains can plea to some of them and withdraw the rest 
· Plea bargaining: 
· Instead of battling it out in court, and let judge decide, it makes the judges job easier 
· Crowns job that the court is efficient, must go through their list as quickly as possible with as many evictions as possible too 
· Plea is convenient for Crown; conviction = success 
· Benefit to the crown; plea = successful 
· Point of view of defense: knows that they are gonna lose; knows that clear majority is gonna end in conviction; does reflect the fact that people that commit the act, are guilty and will plead guilty
· Reduce the consequences of the accused actions as much as possible; 15 counts of break and enter, and get to drop 11; thrilled; also thrilled to drop sexual assault = lower sentence 
· Plea = win win for both sides 
· Reduce the consequences 
· For it to work = TRUST; between 2 councils (social interconnection, this kind of bargaining on whether you can trust the person to follow through) 
· Arraignment = Crown 
· Judge is looking for somebody who can do their job and not screw around and waste time 
· Prove yourself to the other parties; cannot do your job if you screw them over 
· Opportunity to call in favors when you need it, “scratch your back I’ll scratch yours” 
· Relationship of trust within the triangle (example of guy getting charged with drug trafficking/sexual assault, crown and defense come together to let him out and convince judge, judge trusts them so he lets him go) 



Crim trial
Role of TJ, Dr, Def 
Establishing criminal liability 
· Intro
· Transferred latent 
The Criminal Act
3 categories
(1)  Actions
(2)  Status offences
(3) Omissions 

Actus non facit reum nisi
Mens sit rea (act is not guilty, unless the mind is guilty also)

· Establish if the individual is morally blame worthy, if yes = punish them 
· Pull out 2 elements of the crime (actus reus = guilty act) (mens rea = guilty mind)
· Is the accused guilty of the crime he is accused of? Look at the CC and look at the wording of the provision and pick out the act that is prohibited and what is the state of mind that is required (need both)
· Law does not punish bad thinking, punishes bad actions 
· Stop people from taking other people’s liberty 
· S290 criminalizes the act of Bigamy: 
· Marrying X when already married to Y (action)
· Knowing you are married to Y (mental)

R. Droste (1984) SCC
· has 2 kids and has affair 
· thinks life would be better if he married her
· wishes other wife was dead
· soak his car in gasoline and make the car crash 
· tells everyone in lunchroom, everyone thinks he’s joking 
· drives into a bridge 
· car catches on fire 
· clear intent on killing someone (get to trial and bring wife/buddies from lunchroom = listen to what he said) 
· defense is he doesn’t kill the wife and kills kids and had NO intention on killing kids 
· did intend to kill the wife, so transfer that to the acteus reus of killing the kids and convict him of first degree murder 








R. Meiller (1999) ont CA
· wife starts seeing boyfriend, while married
· drives to where BF is with other people and gets out of the car and takes a shotgun, loads it and accidentally shoots another friend beside Meiller
· intention stays the same, always wanted to kill the bf
· but actus reus is interrupted 
· transferred to kill the bf to the bystander 

common law system: case by case basis (final) 
·  precedence 
· apply the rules to similar cases 
· because its CL system; best outcome in every case
· sometimes they will change the rules 
· lower courts must obey the rules of higher courts 
· ability to change your mind, Supreme Court has tat in their back pocket (that was dumb, get rid of it and come up with something else) distinguish a case on its facts, story-telling
· results oriented judicial decision making: give example: looking for legal argument that supports decision that he or she wants; by distinguishing a case its facts 



























Criminal 
· did he commit the actus reus 
· if no = acquit him 
· if yes = must ask, did he have the mens rea 
· if no = acquit him 
· if yes = does he have a defence of excuse that would explain away his liability 
· if yes = acquit him (exception is; provocation)
· if no = established criminal liability (only time where you can take away the person’s liberty)

· prohibited act: 
· actus reus 
· did the person do what they’re not supposed to do 
· look at the code; 3 categories of actus reus 
· action (thou shall not…)
· state of being (being drunk when driving…)
· omission 
· Action: 
· Look for the action (ex: theft) usually defined in the book
· Look for the verbs (takes (anything), convert (anything)) 
· Pulling the literal words off the page 
· Doctor with friend case:
· Charged with assault 
· Is all about if the state can take away somebody’s liberty 
· Pull out prohibited act from Code, make checklist, and if not everything checked then it’s no good 
· No actus reus = acquit 
· Consensual – doctor 
· Non-consensual – buddy 
· Didn’t touch her so not charged… 
· Converts: when people take property away 
· 2 helicopters (1 he owns, buys 2nd one and mortgages it to the bank)
· mortgage: give ownership in the bank (right of reversion; when pay off loan, ownership will revert to you) 
· Helicopter 1 crashes; wishes he crashed 2 cause wouldn’t have to pay for it
· Switches tags to make it look like it was 2 and not 1 
· Charged with theft: taking/converting a thing 
· Has possession so he cannot take it, so to convert it is so that legal title disappears, have to be able to check off take or convert 
· ANDS and ORS really matter 






Actus Reus “Prohibited of Act” 
(1)  3 categories:
a. action 
i. definition in Code (eg. Theft)
ii. not defined in Code (eg. Sexual assault)
b. Status offences (eg. 210(2)(6)
c. Omissions 

Assignment: 
· Police do not have MOUF 
· Police do not have the use of violence (if yes = dictatorship) 
· MOUF = state 
· Due process applies to everyone, doesn’t matter if they are innocent 
· Fact that police violated due process 
· Far more interested in if the cop did anything wrong 
· Confuses trust and legitimacy 


· Sexual assault (s. 271) = everyone is guilty who commits it 
· Before = only women could get raped (real concerns of human equality)
· Not defined, waits until case comes 

Rv Chase (1987) SCC
· Coming out of NB 
· Chase (accused) is at a friend’s place, with a 15 y old girl there
· Gets her alone and grabs her arms and breasts 
· Tries to touch her genitals but she stops him 
· Says to her “don’t do it, I know you want it”
· Trial = convicted of sexual assault 
· On appeal to NB court that conviction is overturned, because he didn’t touch her genitals = so only assault 
· What is sexual assault? Rape? (old definition = sexual intercourse who is not your wife, without her consent) 
· Sexual intercourse = penetration 
· For someone to rape someone there must be penial penetration 
· Old case law = focused on penetration and genitals 
· So since, no touching of the genitals = not a sexual assault 
· SCC = what does sexual assault mean? 
· Sexual assault includes assault (no consent, (in)direct application of force) 
· Then have to figure out what the sexual part means = instead we are going to say that sexual assault is assault that occurs in circumstances of sexual nature where sexual integrity of the victim is violated 
· Convict him of sexual assault 


Stays this way until R v K.B (1993)
· KB has a 3-year-old son, discovered he has a penis, finds out only men have penises 
· Keeps grabbing everyone’s penis 
· One day does it to his dad, his dad does it back to him to show him how much it hurts 
· KB is charged with sexual assault and SC has to decide if it is sexual assault 
· He explains that he was trying to discipline his kid, and was in no way a sexual matter
· But that doesn’t matter to the SC 
· The fact that the father was not doing this as a sexual act is not relevant, still has to look at the circumstances; were the victim’s sexual integrity violated 
· If it’s an aggressive act of domination and non-consensual touching = sexual assault 

R v Bernier (1998)
· Works with disabled people
· Doing his work, he would joke by grabbing their breasts and men’s testicles 
· SCC = clear there is an assault because touching people without consent 
· Question is whether grabbing these as a joke, “but I was joking, not an aggressive act of domination, not for sexual pleasure” my action was inappropriate but it was not an act of domination 
· Now SCC says = no hostility on the accused part is required, doesn’t matter if it’s a joke, but in these circumstances, they say that he committed sexual assault 
S271 sexual assault (highlight parts I need)

Status Offence: 
· Also known as = States of being 
· Something not supposed to do and things you are not supposed to be
· S210 (2) (b) AR: everyone who is found without lawful excuse in a common bawdy-house is guilty of a criminal offence 
· Common Bawdy-house is a place where sexual favors are sold (prostitution occurs) just being there, is the offence 
· Don’t have to do something bad, just have to be in a prohibited state 
· 253: drunk driving and also offence called care and control
· ignoring impaired driving, focusing on OR 
· has care and control of a motor vehicle while accused ability to operate the mv is impaired w drugs/alcohol
· care and control is when you are found in a car when too drunk to drive it 
· [bookmark: _GoBack]public puts pressure on gov. to tighten laws about drunk driving (common law works overtime with a result… working out a definition that works with the case) 



