2275 Canadian Business and the Law
Midterm 1 Chapter notes (1-9)

[bookmark: _GoBack]Chapter 1: Knowledge of Law as a Business Asset

Business Law: a set of established rules governing commercial relationships, including the enforcement of rights 
Law: The set of rules and principles guiding conduct in society 
Rules and Principles
Protecting Persons and Their Property
-       Businesses are legally required to adequately protect their customers’ personal information due to the regime established by Canada’s Personal Information Protection and Electronic Documents Act
Breach of Contract: Failure to comply with a contractual promise 
Facilitating Interactions
-       Law provides rules concerning marriage, adoption, death, etc.
-       Law also facilitates commercial activity by providing rules governing the marketplace – law of contract allows parties to enter into binding agreements
-       Contract law – rules that make agreements binding and, therefore, facilitate planning and the enforcement of expectations
-       Litigation – the process involved in suing someone
Providing Mechanisms for Dispute Resolution
-       First logical step to a dispute is for the parties to try to come to a resolution between themselves and produce a formalized settlement agreement
-       Mediation – a process through which the parties to a dispute endeavor to reach a resolution with the assistance of a neutral person
-       Arbitration – a process through which a neutral party makes a decision (usually binding) that resolves a dispute 
- Legal risk management plan: a comprehensive action plan for dealing with the legal risks involved in operating a business 
- Business ethics: Moral principles and values that seek to determine right and wrong in the business world 
How and Why the Law Works
· It is a rule of law that a party who suffers a breach of contract is entitled to be put in the position 

Chapter 2: Canadian Legal Systems

Government is divided into 3 branches:
1. The legislative branch creates law in the form of statutes and regulations
2. The executive branch formulates and implements government policy and law
3. The judicial branch adjudicates on disputes 
Government Policy: the central ideas or principles that guide government in its work, including the kind of law it passes 
Constitutional Law: The supreme law of canada that constrains and controls how the branches of government exercise power 
Liberalism: A political philosophy that emphasizes individual freedom as its key organizing value 
The Canadian legal system: The machinery that comprises and governs the legislative, executive and judicial branches of government 
· The legislative branch of gov passes laws that impact on business operations
· Important for businesses to know law because if they fail to comply with the law, it can result in fines or other penalties 
· Also important for businesses to know law because they can take advantage of favourable laws
· The executive branch implements and generates policy that may be directed at business 
· The judicial branch provides rulings that not only resolve existing legal conflicts but also impact on future disputes 

The Canadian Constitution 
· It's not contained in one document but in a variety of places 
· Its both legislative and political, written and unwritten 
· Written elements include: the constitution act, 1867 (part of which divides legislative power between the fed and prov gov) and the canadian charter of rights and freedoms (identifies rights and freedoms guaranteed in Canada), relevant decisions by judges concerning constitutional law 

Constitutional Conventions: important rules that are not enforceable by a court of law but that practically determine how a given power is exercised by government.
	A code of ethics that governs political processes

The Legislative Branch of Government 
· The branch of gov that creates statute law 
· Ex. criminal code of canada, the tobacco access act 
· The three branches of gov make legislation in canada 
· Parliament, the federal legislative branch is composed of the house of commons and the senate 
· For legislation to become law, its first passed by the house of commons and then approved by the senate 
Statute law: formal, written laws created or enacted by the legislative branch of government 

Statute Law and Jurisdiction 
· Each level of gov has the jurisdiction to pass laws within its proper authority or sphere
· Jurisdiction divided this way b/c canada is a federal state which means that governmental power is split between the central, national authority and regional authorities
· Provincial gov empowers municipal gov 
· Federal empowers territorial government 

Federal government have power over these laws:
· interprovincial / international trade and commerce
· Trade as a whole 
· Postal service
· Navigation and shipping 
· Seacoast and inland fisheries 
· Currency 
· National defence
· Criminal law 
· Banking 
Provincial government have power over these laws:
· Hospitals 
· Property and civil rights within the province
· Administration of justice 
· Local matters (highways)
· Incorporation of provincial companies 
Municipalities have no constitutionally recognized powers, they only have the law-making authority that is delegated to them by the provincial governments. They have jurisdiction to make laws as permitted by  relevant provincial government, for example:
· Zoning
· Subdivision
· Taxation for the benefit of municipality 
· Licensing 

Jurisdiction: The power that a given level of government has to enact laws 
Exclusive Jurisdiction: Jurisdiction that one level of government holds entirely on its own and not on a shared basis with another level 
· -For example, criminal law falls under federal jurisdiction, if manitoba wanted to make the criminal code of manitoba, it wouldn't be passed because its contrary to the constitution (provincial government does not have the power to pass such a law) 
Concurrent jurisdiction: jurisdiction that is shared between levels of government 
· public health is concurrent because the federal government and provincial government both have power over public health 
· From a biz perspective, a significant area relates to the environment 
· The provincial government cant enact legislation that would create a conflict with federal legislation such as health or the environment, the doctrine of paramountcy applies 
Paramountcy: a doctrine that provides that federal laws prevail when there are conflicting or inconsistent federal and provincial laws 
Ratify: to authorize or approve 
Treaty: an agreement between 2 or more states that is governed by international law 

· Business is affected by all levels of gov, most provincial and municipal 
· An exception related to businesses in banking, international transport and communication→ these are federal jurisdiction and are subject to federal law 
· Regulation is mostly provincial but municipalities have jurisdiction to legislate in taxes, regulating local zoning, parking and subdivision, requiring licensing of businesses and dogs
· Municipal legislation takes the form of bylaws: laws made by the municipal level of gov

The Executive Branch of Government 
· Has a formal, ceremonial function as well as a political one

Formal executive: the branch of government responsible for the ceremonial features of government 
· The formal executive also has a significant role in the legislative process, since the executive branch of government, represented by the governor general (queens federal representative) or lieutenant governor (queens provincial representative) issues approval as the final step in creating statute law 

Political executive: the branch of government responsible for day-to-day operations, including formulating and executing government policy, as well as administering all departments of government 
· Great relevance to business because it day-to-day
· The level of gov that businesses lobby in order to secure favourable or improved treatment under legislation or with respect to policy formation 
· Chief executive of federal gov is prime minister 
· Chief executive of prov gov is premier 
Cabinet: a body composed of all ministers heading government departments as well as the prime minister or premier
· Cabinet passes regulations providing detail to what the statute in question has enacted 
Regulations: Rules created by the political executive that have the force of law 

The Judicial Branch of Government 
Judiciary: a collective reference to judges 
· The judiciary is to be independent from the legislative and executive branches of gov
· Judiciary is composed of judges who are appointed by fed and prov govs→ they are required to adjudicate on a variety of matters, including divorce, custody of kids, civil disputes, breach of contract, car accidents wrongful dismissal and wrongful acts causing damage or injury
· Businesses rely on courts to settle commercial disputes  

The System of Courts 
· Each provincial and territorial system of courts has 3 basic levels: trial, intermediate appeal and final appeal 
· Pg. 29 for picture
· Trial courts are of 2 types
Inferior court: a court with limited financial jurisdiction whose judges are appointed by the provincial government 
· They are organized by type of case such as family, criminal and civil
· The civil court- sometimes called small claims court: a court that deals with claims up to a specified amount, involving smaller amounts of money 
· Small claims process is designed to be simpler, quicker and less expensive than mainstream litigation
· Usually appear in court without a lawyer
Superior courts: courts with unlimited financial jurisdiction whose judges are appointed by the fed gov 
· They deal with more serious criminal matters 
· Procedure is more technical and formal with parties usually being represented by lawyers

· Provincial courts of appeal hear appeals from these lower courts and from there cases go to the supreme court of canada: the final court for appeals in the country 
· Commercial cases usually goes through provincial courts of appeal because appeal to the supreme court of canada is available only after permission to appeal is granted by the supreme court itself 
· They only hear appeals that involve questions of national concern or significance 

The Federal Court of Canada: has special authority to deal with certain cases in which one of the parties is the federal gov or one of their agencies 

The Canadian Charter of rights and freedoms: A guarantee of specific rights and freedoms enshrined in the constitution and enforceable by the judiciary 
· Important responsibility for judges is determining whether a given law meets the requirements of the canadian constitution, including the CCRF
· Right to freedom of expression, religion, fair and speedy trial, equality rights and right to vote 
· Pg. 30
· Court has power to strike down the law 
· Charter permits the gov to override or disregard a judicial decision that a given piece of legislation is unconstitutional or to pre-empt judicial involvement at the start 
· The charter governs the relationship between the person and the state, restraining gov action that, for example is discriminatory 
· Hard to amend Canada’s constitution 

Sources of law 
4 sources of law: 
Constitutional Convention
Statute law
The Royal Prerogative: historical rights and privileges of the Crown, including the right to conduct foreign affairs and to declare war 
· Has diminishing influence in canadian legal system 
· Has right to conduct foreign affairs and to declare war 
The Common law: Rules that are formulated in judgements 
· Judge Made law unlike statute law 
· It's the end product of disputes that come before the judiciary
· When a judge gives a decision in determining the outcome of a given legal conflict its known as a judgement; judgments referred to cumulatively are called the common law 
· The judge doesn't give a direct resolution but seeks to explain, justify and account for the decision reached 
· Court relies on decisions others judges have made on similar cases 
Precedent: an earlier case used to resolve a current case because of its similarity 
· Rules govern the application of precedent:
· A lower court must follow a relevant precedent created by a higher court within the same jurisdiction 
· Not all precedents are of equal value- the higher the court that created the precedent, the more valued the decision is
· The supreme court of canada- the highest court in canada- is entitled to decide a case in any way it sees fit 
· Precedents suggest outcomes in any case and cannot be fully predicted 
Equity: Rules that focus on what would be fair given the specific circumstances of the case, as opposed to what the strict rules of common law might dictate 
· Role of equity is to provide assistance to the deserving person who otherwise would not receive adequate help under the rules of common law 
· Equity focuses on what would be fair given the specific circumstances of the case
· It seeks to soften the harsh or unfair result that the common law might otherwise cause.
· Equity is constrained by principles that limit when it can render assistance 

· Judges are bound to apply relevant legislation enacted by the 2 levels of gov even if the legislation has the effect of reversing a common law or judge-made rule 
· Statute law has priority over common law 

Classification of Law 

Domestic versus International Law 
Domestic Law: the internal law of a given country, which includes both statute and common law 
· Deals with individuals and corporations and to a lesser extent, the state 
International Law: Law that governs relations between states and other entities with international legal status 
· Such as the UN and world trade organization 
· Treaty law important source 
Substantive Law: law that defines rights, duties and liabilities 
· They concerned the duty of the gov to legislate in accordance with the charter as well as the right of plaintiff to challenge the government for failing to meet the standard 
Procedural Law: refers to the law governing the procedure to enforce rights, duties and liabilities 
· If a trial judge's decision can be appealed to a higher court, its a procedural matter 
Public Law: Areas of the law that relate to or regulate the relationship between persons and government at all levels 
· Important aspect is its ability to constrain governmental power according to rules of fairness 
· Ex. criminal law, tax law, constitutional law and administrative law 
Private Law: areas of law that concern dealings between persons 
· Examples of public law: contract law, tort law, property law, company law, pg. 37 

Common Law versus Civil Law 
· A common law system is one that bases its private law on judicial decisions that if relevant must be applied to the case at issue. Except quebec 
· Judges in quebec look to the civil code for general principles to be applied to the case at hand 
· Civil Code of Quebec: the rules of private law that governs quebec

Administrative Law and Business
Administrative Law: Rules created and applied by those having governmental powers
· One of the primary legal areas in which government and business interact 
· This area of law refers to rules created and applied by the various boards, agencies, commissions, tribunals and individuals who exercise 
· Also refers to rules of fairness that constrain how administrative bodies exercise their authority 
· Pg. 38-40



Chapter 3: Managing Legal Risks
(Pg 46-63)

Business must deal with the legal environment to ensure the smoothest possible operation of the business systems (financing, marketing, HR). 
By doing so, the business will reduce the likelihood/impact of mistakes which are:
1. Costly in terms of the expense of legal services and damage claims 
2. Distracting with respects to time and effort
3. Harmful in terms of relationships and reputation in the industry 

Two basic approaches to managing law interactions and legal issues: preventative and reactive:
Preventative - requires thorough examination of the risk associated with the business activities in order to minimize their impact 
· Emphasis on compliance with legal requirements and anticipation of changes in the legal environment 
Reactive - recognized that legal problems may still materialize so the firm needs a strategy in place to deal with such developments 

**these two law management approaches are combined with a management plan that works to reduce the impact of legal risk on the organization
· Legal risk: a business risk with legal implications 

Legal Risk Management Plan:

Enterprise risk management - the process of identifying and managing all business risks 
· ALL risks within an organization including those with legal implications are assessed and managed
· Legal risk management attempts to identify and address threats that could lead to negative legal consequences (fines, penalties, compliance orders, license suspensions, liability) 
· In small businesses: Risk officer, compliance officers, can organize and oversee the process
· Large businesses: CE (chief executive) or Delegate or someone outside the organization 


Creating a legal risk management plan in a 4 step process:
1. Identify the legal risks
2. Evaluate the risks
3. Devise a risk management plan 
4. Implement the plan 
(IDEI) 

Applying the above 4 step process:
· Most critical step is the first identification stage as a risk that has not been identified can therefore not be managed
· Goal - be reasonably certain that no risk has been overlooked 
· Approaches used to identify risk will depend based on the type of business
· STEP 1: IDENTIFY LEGAL RISKS
· → Assess the organization's functional areas 
· → Review the organization's business decisions
· → Examine the organization’s business relationships
· → Analyse the organization's operations and transactions 
· STEP 2: EVALUATE THE RISKS 
· → Assess the probability of loss
· → Assess the severity of loss 
· A high probability that a particular event will occur can be offset by a relatively low level of loss should the event occur
· Events that are unlikely to occur attention if the potential loss associated is high 
· Point of evaluating risks is to recognize that not all risks are alike nor should they be treated alike 
· A business can use this assessment to determine priority for risk management as a guidance towards step 3
· STEP 3: DEVISE A RISK MANAGEMENT PLAN 
· → Avoid or eliminate the risk
· → Reduce the risk 
· → Transfer the risk 
· → Retain the risk
· Risk Avoidance: ceasing a business activity because the legal risk is too great. When the undesirable result is greater than the advantage. 
· Risk Reduction: implementing practices in a business to lower the probability of loss and its severity. 
· ex) a company that cannot do business without extending credit to customers should perform regular credit checks and taking collateral periodically to assess the creditworthiness of their customers 
· Risk Transference: shifting the risk to someone else through the use of a contract (Insurance or protection such as limited or excluded responsibility provided by contract) 
· Risk Retention: absorbing the loss if a legal risk materializes. 
· Appropriate when the cost of avoiding the risk is greater than that of the actual effect if the risk materialized.
· The organization would pay losses out of its own resources. This can be done in several ways :
· Self Insurance: organization can establish a funded reserve
· Insurance policy deductibles: org can retain risks to a certain dollar amount 
· Noninsurance: org can charge losses as an expense item 

· STEP 4: IMPLEMENT THE PLAN
· → Carry out the plan
· → Monitor and revise the plan 

Lawyer: a person who is legally qualified to practice law 
Law Firm: a partnership formed by lawyers 

Chapter 4: Dispute Resolution 

Businesses should seek to manage legal disputes with the express goals of:
· Avoiding time consuming expensive litigation 
· Preserving desirable long-term commercial relationships 

Alternative Dispute Resolutions: a range of options for resolving disputes as an alternative to litigation 
1. Negotiation: a process of deliberation and discussion intended to reach a mutually acceptable resolution to a dispute 
· Is cost effective, allows both parties to jointly craft a solution suitable for their particular situation as opposed to a judge to impose their own resolutions 
· WHEN TO NEGOTIATE: can be stated in predetermined clauses that two parties will agree to negotiate if potential legal issues arise in order to avoid unforeseeable lawsuits. 
i. Negotiation can be used at any point even midway through a trial
· HOW TO NEGOTIATE: can be conducted by the parties themselves however can be favourable in some cases to hire a third party such as a lawyer, advocate, or councillor. 
i. First step - investigate the situation (to determine the nature of the dispute) 
ii. Person responsible for handling situation should contact the individuals involved in their organization as well as those on the other side of the dispute to resolve the situation
iii. Process is not governed by a set of rules; it can go in whichever way the parties wish to solve their problems
iv. Whether negotiations succeed depends on several factors:
1. The willingness of parties to compromise and negotiate on good faith
2. The nature and significance of the dispute
3. The priority the parties give to its resolution
4. The effectiveness of those involved in the negotiations 
v. If both parties reach a settlement, it is usual for them to reach a settlement agreement or release (an agreement where a party agrees to relinquish past, present, and future claims arising from certain event.) so the dispute is unlikely to be brought up again in the future. 
· WHEN NEGOTIATIONS END: can end when a settlement is reached
i. Sometimes an impasse is reached where neither party is willing to compromise further 
2. Mediation: a mediator assists the parties in reaching a settlement of their dispute 
· Like negotiation it:
i. Is less expensive and quicker then more formal dispute resolution methods 
ii. Is private and confidential if the parties choose
iii. Helps preserve the relationship between parties
iv. Can result in a resolution tailored to the needs of the parties 
· WHEN IS MEDIATION USED: has been used to resolve a wide range of business matters such as: contract matters, personal injuries, employment matters, environmental protection, etc. 
i. Success more likely if both parties are willing to consider the others position with the goal of compromising
· HOW MEDIATION WORKS: parties hire a neutral third party (can be an ADR professional but are often retired judges or lawyers) 
i. Usually will happen with parties meeting face to face however can happen online or through video conferencing 
1. The mediator does not propose or implement a solutions but instead both parties much reach a resolution voluntarily 
· WHEN MEDIATION ENDS: 
i. At the end the parties usually establish a settlement agreement which sets out the essential terms of their agreements 
ii. Does not always however produce a resolution so time and money may go into mediation only to end in a litigation process
3. Arbitration: third person known as an arbitrator appointed by the parties makes a decision. 
· * arbitrator- a person who listens to the parties to a dispute and makes a ruling that is usually binding on both parties 
· Similar to litigation but instead resolution is outside the control of the parties 
· Parties control the process and the rules of conduct regarding formality, privacy, finality of the decision, timing, and the decision maker/arbitrator. 
· Usually cheaper and faster than litigation and can lead to overall satisfaction 
· WHEN IS ARBITRATION USED:
i. Works well for commercial and business disputes bc parties can select the arbitrator with experience and keep commercially sensitive information private 
ii. Arbitration usually chosen by parties in advance through a term in a contract (arbitration clause)
· HOW IS ARBITRATION USED: 
i. Arbitration disputes usually subject to arbitration legislation in relevant jurisdictions
ii. Jurisdictions provide general guidelines for conduct of the arbitration 
iii. Parties conduct rules for tor going about arbitrations 
iv. May establish their own rules or incorporate rules set out in the arbitration statutes 
· WHEN ARBITRATION ENDS:
i. At the end of the arbitration the arbitrator renders the decision 
ii. Usually the final decision will be one with little or no right of appeal 
iii. Parties may however agree to preserve the rights to appeal 
iv. The arbitration award is binding (final and enforceable) by the courts

The litigation process:
· Litigation arises when one party brigs a legal action against another 
· Plaintiff: the party that initiates a lawsuit against another party 
· Defendant: the party being sued 
· Litigation should occur when all other methods of resolution have failed and the claim cannot be abandoned
· Litigation is generall slow, expensive, and unpredictable 
· The limitation period: the time period specified by legislation for commencing legal action - can vary depending on the nature of the lawsuit and the province in which the litigation will occur 
· The rationales for strict limitation include:
· Providing very strong incentive for plaintiffs (someone bringing a lawsuit against another) to advance their claims within a reasonable amount of time
· Preventing plaintiffs from advancing old claims in which evidence has been lost because time has passed
· Providing defendants with a time after which the threat or possibility of litigation comes to an end 
· Commercial litigation (business suing business) is also known as private (or civil) litigation 
· Governments only involvement is through the provision of administrative structure, the court facilities, the judges and other court officials. 
· There is no govt funding for private litigants themselves 

Stages of a lawsuit:
1. Pleadings - the formal documents concerning the basis for a lawsuit
a. Plaintiff initiates the action by preparing the document
b. Document contains allegations supporting the claim - the formal document that initiates litigation by setting out the plaintiff's allegations against the defendant 
c. Initial document is a notice of the claim and is filed with the appropriate court office and tis then formally delivered to the defendant through a process known as service
d. Failure by the defendant to respond within the time period is the same as admitting the claim (pg 82)
e. If the matter is in dispute, the defendant will prepare a formal response to the claim known as a defence - the defendants formal response to the plaintiff's allegations 
f. Defendant may also file a counterclaim (a claim by the defendant against the plaintiff) in the appropriate case 
g. ex) pg.82
2. Discovery - the process of disclosing evidence to support the claims in a lawsuit 
a. Both parties must now reveal and demonstrate the facts that support their allegations
b. Time for this stage is undefined
c. Want the parties in this stage to reach some settlement before taking it to court 
d. May require parties to engage in mediation where a facilitator (judge) helps them reach a compromise and avoid trial
3. Trial and Decision
a. Trial - a formal hearing before a judge that results in a binding decision
b. Proceed to this stage is no settlement was reached in the discovery stage 
c. Most trials proceed with a single judge and no jury 
d. At trial the burden of proof (the obligation of the plaintiff to prove its case) falls on the plaintiff 
e. Plaintiff must formally introduce evidence (proof presented in court to support a claim) to prove that  its version of events is more likely true than not
f. Defendant has the opportunity to oppose the claim 
g. Judge decides what happened between the parties and whether the claims are justified
h. The judge's decision (the judgment of the court that specifies which party is successful and why) contains the judges resolution - who must pay how much to whom
i. Any monetary award includes the basic amount of the claim plus interest and usually the legal costs of the successful party  
j. Costs (legal expenses that a jusge orders the loser to pay the winner) are awarded at a predetermined scale 
4. Enforcement 

Chapter 5: An introduction to Contracts
Introduction to Contract Law 

A contract is a deliberate and complete agreement between 2 or more competent persons, not necessarily in writing, supported by mutual considerations, to do some act voluntarily. A contract is enforceable in a court of law 
An agreement: an agreement is composed of an offer to enter into a contract and an acceptance of that offer
· Idea behind a contract is that there has been a “meeting of the minds”- that the parties have agreed on what their essential obligations are to each other 
Complete: this agreement must be complete, that is, certain
Deliberate: the agreement must be deliberate, that is, both parties must want to enter into a contractual relationship. 
· Intention to create legal relations 
Voluntary: the agreement must be freely chosen and not involve coercion or other forms of serious unfairness 
Between two or more competent persons those who enter into a contract are known as parties to the contract
· There must be at least 2 parties to any contract, who must have legal capacity
· Only parties to a contract can sue and be sued on ir

A contract contains binding parties 

Supported by mutual consideration: a contract involves a bargain or exchange between the parties 
· This means that each party must give something of value in exchange for receiving something of value from the other party 
· Contract must be supported by mutual consideration 
Not necessarily in writing: as a general rule, even oral contracts are enforceable, though it is preferable for negotiators to get the contract in writing 

· Once a contract is created, it permits both parties to rely on the terms they have negotiated and pkan their business affairs accordingly 
· If a dispute arises between the 2 parties, there are various solutions
· Includes taking matters to court and suing for losses sustained 
· Contract law ensures that each party gets what is bargained for- namely, performance of the promises made to or monetary compensation in its place
· Rules governing contracts are based on common law
· Contracts are the legal cornerstone of any commercial operation
· Through a contract a contract, the business enterprise can sell a product or service, hire employees, rent office space and enter any binding agreement it chooses.
· Contract law is facilitative; it allows participants to create their own rights and duties within a framework of rules that a judge will later enforce; if called upon to do so
· Some contracts are one shot deals and others are longer

Legal factors in their business context: creating the contract
Communication
· Most contractual relationships begin with communication, which may originate in a number of ways- through informal contact between individuals in different businesses who recognize mutual needs, or through a general inquiry made to a supplier concerning price and availability of materials 
· Communication- in the form of contractual negotiations- is automatically laden with legal meaning
· It is important for the businessperson to know when simple business communications crystallize into legal obligations 
· Contract law concerns itself with what the negotiators say and do, not with what they think or imagine
· Contract law is governed  by the objective standard test: a test based on how a reasonable person would view the matter 

Bargaining Power: 
contract a business person makes depends on bargaining power 
Negotiating parties rarely have equal bargaining power: the legal assumption that parties to a contract are able to look out for their own interests 
· One side will have more advantages 
· Contract law is constructed on the basic assumption that those who negotiate and enter into contracts have equal bargaining power 
· Because of this, courts are normally not entitled to assess the fairness or reasonableness of the contractual terms the business parties have chosen 
· Courts assume that both parties will accept the costs and benefits of the contract 

Business context: performing or enforcing the contract 
Business relationships 
· Business people regularly breach contracts 
· Contract laws emphasis is often on a specific transaction and isnt concerned with longer-term business relationships

Economic Reality 
·  Contract law exists to create binding commitments but it's not always the best economic decision for a party to keep that commitment 
· Pg. 104

Reputation Management 
· A business that makes a practice of breaching contracts due to bad planning will be within its legal rights to breach and pay damages due to performance
· Business can also get a bad reputation as being an unreliable and undependable company

Chapter 6: Forming Contractual Relationships 
The Contract
-       A contract is:
· An agreement (i.e. an offer and an acceptance)
· Complete (i.e. certain)
·  Deliberate (i.e. intentions to create legal relations is present)
· Supported by mutual consideration

An Agreement
-       Parties have reached a consensus as to their rights and obligations
 
Offer
Definition
-       Offer: a promise to enter into a contract, on specific terms, as soon as the offer is accepted.
Certainty of Offer
-       Only a complete offer can form the basis of a contract – all essential terms must be set out or the contract will fail for uncertainty
-       Does not have to meet the standard of perfect clarity and precision in how it is expressed – if the parties intend to have a contract, the courts will endeavour to interpret the alleged offer in as reasonable a fashion as possible and thereby resolve ambiguities
-       Can meet the standard of certainty if it leaves certain matters to be decided in future as well
Invitation to Treat
-       Invitation to treat: communication that merely expresses a wish to do business
-       Invitations to treat have no legal consequences because they essentially have no content
-       Invitations to treat fail to specify the terms or scope of the proposed arrangement (which is the difference between an offer and an invitation to treat)
-       There is a significant rule relating to the advertising and display of goods for sale in a store – retail store advertisements are not classified as offers because the store owner would be liable for breach of contract if the store ran out of an advertised item that a customer wished to purchase (this way the law ensures that it is the customer that makes the offer and owner is then in the position to refuse the offer if an item is no longer in supply)
-       Standard form contract – a “take it or leave it” contract, where the customer agrees to a standard set of terms that favours the other side
·   i.e. renting a car, borrowing money from bank,
-       A fundamental rule is that a contract is formed only when a complete offer is unconditionally accepted by the other side – the key in deciding whether an offer has been made is if the claimed offer is sufficiently comprehensive that it can be accepted without further elaboration or clarification
-       Offeror: Person who makes an offer
-       Offeree: the person whom an offer is made
Termination of Offer
-       If an offer has been legally terminated, no contract can come into existence (offer is missing duh)
-       An offer can be terminated by any of the following events:
Revocation:
-       Revocation: the offeror notifying the offeree of its withdrawal
-       An offer that has been revoked does not exist anymore and therefore cannot be accepted
-       Revocation in the context of a firm offer:
·  The law permits offerors to revoke their offers despite a promise to leave the offer open for a set period of time (firm offer)
· Firm offers are enforceable if the other party has purchased it or otherwise has given the offeror something in return for the commitment
·  To avoid application of the rule that firm offers can be revoked prior to their deadlines is for the parties to form an option agreement: the offeree pays the offeror to keep the offer open for the specified time
· Option agreements are separate contracts that may or may not lead to the acceptance of the offer and a resulting agreement of purchase and sale
· Option agreements are commonly found in real estate developments
-       Revocation in the context of a tendering contract:
· Rules: when an owner wishes to secure competitive bids to build a large project, for example, it typically calls for tenders. In response, contractors (aka tenderers) submit tenders (offers) that set out a price for the work to be done. If the ordinary rule of revocation applied, a contractor could simply withdraw its tender at any time prior to acceptance and thus be positioned to avoid any commitments it would ultimately rather not pursue
·  Instead of regarding the call for tenders as an invitation to treat, the Supreme Court said that the call for tenders could be construed as an offer of a preliminary contract known as Contract A. Contract A typically requires the tenderer and the owner to follow the rules governing the tender selection process, including a promise by the tenderer not to revoke its tender for a specified period of time.
· Everyone who submits a tender is accepting the offer of a Contract A to govern the relationship as well as offering to enter into Contract B, if chosen to do so. Contract B refers to the larger contract to perform the work in question. While there would be as many contract A’s as there were tenders, only the successful tenderer would enter into a contract B with the owner
·  If the tenderer revokes its tender before the specified period of time has elapsed AND if the tenderer refuses to enter into contract B when chosen to do so = it has committed a breach of contract A
Lapse:
-       Lapse: the expiration of an offer after a specified or reasonable period
-       An offer can lapse in one of two ways:
1)	It may contain a date upon which it expires and is no longer alive and cannot be accepted
2)	If the offer contains no expiry date, it will remain open for a reasonable period of time which depends on the circumstances of the case
Rejection:
-       Rejection: the refusal to accept an offer
-       The offer can be accepted only if the offeror revives it by offering it anew
-       Risk in rejecting is that it may never be renewed
Counteroffer:
-       Counteroffer: the rejection of one offer and proposal of a new one
-       Any change to a term of an offer (price, quantity, time of delivery, method of payment) is a counteroffer
-       Counteroffers are rejections therefore the original offers are automatically terminated
-       Risk in making a counteroffer is jeopardizing chance to accept the original offer (original offer can only be accepted if it is renewed by one of the parties
Death or Insanity:
-       An offer generally dies if the offeror or offeree dies
-       BUT if the offer concerns a contract that would not require the affected party to personally perform it, a court may decide that the offer could be accepted notwithstanding that party’s death
-       Someone who makes an offer and then becomes insane would not be bound, as a general rule
 
Acceptance
Definition
-       Acceptance: an unqualified willingness to enter into a contract on the terms in the offer
-       If the claimed acceptance does not mirror the offer by agreeing to all its content, it is a counteroffer and no contract has been formed
Communication of Acceptance
-       Offeree must communicate by words or by conduct (an unconditional assent to the offer in its entirety)
-       Can be conveyed: in person, in writing, by mail, fax, email, telephone, etc.
-       Any reasonable manner will do however the offer must be scrutinized to determine if it requires a specific method of communicating an acceptance - if it does, that method is mandatory
-       The law determines that the offer is effective only when it has been communicated to the offeree – offeree becomes aware of terms and can respond
-       The acceptance must be communicated to the offeror so that the offeror is aware of the unqualified acceptance
-       Problem if offeree sends acceptance that never reaches offeror – no acceptance will have occurred until actually received
·  Exception: The postbox rule – if it is clear that the offeror intends the postbox rule to apply to her offer, then acceptance is effective at the time of mailing the acceptance, rather than time of delivery
· This means that offeror can be in a contract without even knowing it
 
 Formalization 
· Even if parties have reached an agreement through offer and acceptance, this will not always produce an enforceable agreement 
· The words “this agreement is subject to formal contract” can signal that there is no concluded contract unless and until the formal contract comes into existence

Consideration:  the price paid for a promise 
The nature of consideration 
· A contract is a set of commitments, each party has to give something up in value in exchange for receiving something in value 
· Consideration is a key ingredient that distinguishes a legally enforceable promise from one that is not legally enforceable
· Ex. if trackers promises to provide tracking to coasters at no charge and later changes its mind, coasters can't sue for breach of contract, coasters has not given something back to trackers in order to purchase trackers promise; accordingly there is no contract in place and any lawsuit by coasters will fail 
· Trackers has made a gratuitous promise- a promise for which no consideration is given 
· If the parties have exchanged promises or something else of value, their obligations are contractual and therefore undoubtedly enforceable 
· The only requirement is that something of value be given up by the party seeking to purchase the promise of another 
· Law requires that consideration be present on both sides but it is up to the parties to negotiate a deal that is mutually acceptable, they decide on a fair price 

Pre-Existing Legal Duty: a legal obligation that a person already owes 
· The consideration for each parties duties is the other parties duties 
· Once those duties or promises have been finalized; the contract is concluded
· If parties agree to alter the contract that only benefits one of them, the traditional perspective says that the alteration is unenforceable 
· This means a new promise needs new or fresh consideration
· Pg.129

Variation of Contracts
· If a contract needed to reflect a two-sided bargain, so do variations or changes to that contract 

Promises Enforceable Without Consideration 
· Consideration is not always necessary for a contract or contractual variation to be enforceable 

Promise Under Seal 
· The seal takes the form of a red gummed circle or wafer attached to the document beside the signature of the party making the promise 
· The seal is taken as evidence of serious intent by the promisor and amounts to the acknowledgment that the promise is enforceable, even if it is gratuitous

Promissory Estoppel: a doctrine whereby someone who relies on a gratuitous promise may be able to enforce it 
· Without a seal, a gratuitous promise is not enforceable at common law
· Focuses on the idea of fairness
· A final requirement is that promissory estoppel can be used only as defence to legal claims made the promise-breaker

Partial Payment of a debt 
· A common problem for a business is when a customer cannot pay its account but offers a smaller amount to settle the debt in full 

Intention to Contract 
· Last ingredient in a contract is the intention to contract 
Business Agreements 
· Agreements in the commercial world are intended to be contractual 
· The common law recognizes this reality through the rule stating that in the marketplace, the intention to contract is presumed
· Rebuttable Presumption: a legal presumption in favour of one party that the other side can seek to rebut or dislodge by leading evidence to the contrary 
Family Agreements 
· Agreements between family members are regarded differently in law because of the personal nature of the underlying relationship
· Common law presumes that promises between family members are non-contractual
· Pg. 135
Managing the Risks in Contract Formation 
· Negotiators face 2 main risks 
· The first is the risk of misunderstanding when statements and conduct have legal consequences 
· The second risk is failing to anticipate and plan for contingencies that might occur after the contract has been formed

Chapter 7: The Terms of a Contract 

Terms (express or implied)
 
Express Terms
-       Express term: a provision of the contract that states or makes explicit one party’s promise to another
-       Essential terms of a contract must be expressed so that each party knows its obligations and the obligations of the other side
Judicial Interpretation of Express Terms
-       Vague or ambiguous language – even when a term is express, there may be problems interpreting what it means because the language is vague or ambiguous
-       Assuming that the existence of the contract isn’t in doubt, the court assigns as reasonable a meaning as possible to vague or ambiguous terms – in addition, if the contract has been drafted by one of the parties, any ambiguity in language will likely be construed against that party in favour of the other (the drafter should bear the risk of unclear language)
-       In cases where language is so ambiguous that the contract can’t it understood, it will fail for uncertainty and none of it will be enforceable
-       Rules of construction: guiding principles for interpreting or “constructing” the terms of a contract
-       Rules of construction conflict because rule 1) says courts are required to enforce the contract as it is written and to rely primarily on the plain meaning of the words that the parties have chosen and rule 2) says Courts are to give effect to the parties’ intentions
· Should the court apply the plain meaning rule or give effect to the parties’ intentions?

Implied Terms
-       When an event arises that is not addressed in the contract through express terms, courts may be asked to imply a term in order to give effect to the parties’ intentions.
-       Implied term: a provision that is not expressly included in a contract but that is necessary to give effect to the parties’ intention
-       In a classic scenario, the plaintiff argues to include an implied term but the defendant asserts that no such term was intended – the plaintiff needs to prove that it is more likely than not that the parties intended such a term to be included
Courts will imply terms based on the following grounds:
-       Business Efficacy – permits judges to imply terms necessary to make the contract workable
-       Customs in the trade of the transaction – relying on trade customs to imply a term is rarely successful, since it must be proved that the custom is so notorious that the contract in question must be presumed to contain such an implied term
-       Previous dealing between the parties – if parties have contracted in the past, it may be possible to imply that their current contract contains the same terms
·  To manage this risk, parties should clarify the basis of their contractual relationship each time they do business with each other
-       Statutory requirements – an important source of terms implied by statute is found in provincial sale-of-goods legislation. This legislation provides that certain terms are a mandatory part of every contract for the sale of goods unless specifically excluded by the parties.
· Terms are not easily implied unless they are routine transactions or unless the Sale of Goods Act applies (must be clear that both parties would have included the term in question, had they addressed the matter)
-       Entire contract clause: a term in a contract in which the parties agree that their contract is complete as written (courts will not imply terms when the parties have agreed that their contract is complete as written)
-       Contractual quantum meruit: awarding one party a reasonable sum for the goods or services provided under a contract
 
The Parol Evidence Rule
-       Contracts can take three forms – entirely oral, entirely written, both oral and written
-       Except in a few special instances (chapter 8), the form a contract takes does not affect its enforceability – however to be able to prove there is a contract written is always best
-       Consequence of having a written contract is the parol evidence rule: a rule that limits the evidence a party can introduce concerning the contents of the contract
· The rule forbids outside evidence as to the terms of a contract when the language is clear and the document is intended to the sole source of contractual content – i.e. the parol evidence rule may prohibit an oral promise for expert installation advice because if the assurance is not in the contract, a court may decline to enforce it as a contractual term
-       Entire contract clauses are used to ensure application of the parol evidence rule
Regardless of parol rule there are several situations where evidence outside the contract is important and is considered:
-       If there is an alleged problem going to the formation of the contract because one party alleges fraud at the hands of the other or asserts that there has been a mistake
-       If the contract is intended to be partly oral and partly in writing, the rule has no application (rule only applies when the parties intended the written document to be the whole contract)
-       If the promise to be enforced is contained in a separate (collateral) agreement that happens to be oral, the rule does not apply
·  i.e. an agreement to sell a building with all the equipment in it may not actually include the equipment if the written agreement fails to mention it BUT if there is a separate agreement and a separate price for the equipment, the fact that the agreement for the building says nothing about the equipment is likely not a concern – The difference in the two situations is in the matter of there being separate consideration for the building and the equipment. If there is only one agreement/one price, the rule likely applies to the detriment of the party seeking to enforce the purchase and sale of the equipment
-       if the language in the contract is ambiguous, evidence outside the written contract can be used to resolve the ambiguity

Using Contractual Terms to Manage Risk
 
Changed Circumstances
-       The rule is that terms of a contract are settled at the time of acceptance therefore, if disaster strikes (i.e. a plant burning down, railways go on strike, trade regulations change) the obligations in a contract are enforceable, unless a clause to the contrary is included
-       A contractual term could:
· Provide a formula setting the price of goods supplied, in a manner that is tied to market value
· Set the price according to the cost of materials, plus a specific percentage for profit
·  Allow the parties to reopen negotiations or terminate the contract altogether if specified events occur, such as commodity price reaching a certain level
-       Parties can also go through the approach of including a clause protecting its interests. Though the approach of voluntarily altering the agreement as the need arises can be successful, legally there is no obligation on either party to reach agreement. In addition, the voluntary agreement is unenforceable unless fresh consideration is given, a court is willing to apply, promissory estoppel applies, or the document is put under seal
 
Conditional Agreements
-       Conditional agreements are essential when one party wants to incur contractual obligations but only under certain circumstances
-       To bind the other side during the time set aside for the condition’s fulfillment, the law provides two mechanisms:
· Condition subsequent: an event or circumstance that, when it occurs, brings an existing contract to an end (parties perform their contractual obligation until condition occurs)
· Condition precedent: an event or circumstance that, until it occurs, suspends the parties’ obligations to perform their contractual obligations (obligation to perform contract is held in abeyance (temporary suspension) pending the occurrence of the event)
 
Limitation of Liability Clause
-       Limitation of liability clause: a term of contract that limits liability for breach of contract to something less than would otherwise be recoverable
 
Exemption Clause (or Exclusion Clause)
-       Exemption clause: a term of a contract that identifies events causing loss for which there is no liability (a party to a contract can identify events or circumstances causing loss for which it has no liability whatsoever)
 
Liquidated Damages Clause
-       Liquidated damages clause: a term of contract that specifies how much one party must pay to the other in the event of breach
-       Sets out in advance what a breach would be worth before a breach has even happened
-       However, the clause won’t be enforceable if it sets an exorbitant amount as a remedy for the innocent party (becomes a penalty clause)
· Penalty clause: a term which is not enforceable because it sets an exorbitant amount that one party must pay the other in the event of breach
 
 
Chapter 8: Non Enforcement of Contracts 

Voidable Contract - contract that in certain circumstances an aggrieved party can choose to keep in force or bring to an end .

Void Contract - contract involving a defect so substantial that it is of no force or effect 


Contracts based on Unequal Relationships:
Legal capacity - the ability to make binding contracts
The law assumes that people and constituted organizations have the legal capacity to form contracts.
· Certain kinds of people (children and those with mental capacities are given the benefit of special legal protection
· MINORS: those who are under the age of majority (minors or infants) are in a different position concerning their ability to form contracts than those who are of the age of majority 
· General rule: minors are not obligated by the contracts they make 
· Minors do however have the option to fulfill their contractual agreements and can enforce their contracts
· Contracts with a minor are usually voidable at the option of the minor alone
· Ontario age of majority - 18 
· Minors are obligated by contract for “necessaries” or essentials; 2 questions legally determine that is a necessary in a given case 
· 1) is the item being acquired necessary to this minor?
· 2) does this minor already have an adequate supply of the item?
· Food shelter clothing most common
· Common law generally provides that: when a minor reaches the age of majority, there is no impact on contracts formed when underage - they remain unenforcable against the minor unless they involve necessaries or beneficial service contracts
· Only if the person who is now of legal age expresselt adopts or ratified the agreement does it become enforceable 
· Exception to this rule - if the agreement is of a permanent of continuous nature such as a partnership
· Pg 170*
· MENTAL INCAPACITY:
· If people were mentally impaired through illness of intoxication by alcohol or drugs and the other party was aware of their state they may be able to avoid the contract at their option 

· Duress: contracts made at the result of one of the parties being threatened with physical harm are nOT ENFORCEABLE
· Economic duress: the threat of economic harm that coerces the will of the other party and results in a contract 
· Financially pressuring someone else 
· When duress is established, the contract is voidable at the option of the other party who was subject to the duress

· Undue Influence:  unfair manipulation that compromises someone's free will or choice
· Contract can be voidable by the option of the party whose  free will was lost
· Traditionally operates in two circumstances:
· 1) ACTUAL PRESSURE: one party exerted unfair influence over another (elderly person pressured into signing over an estate)
· 2) PRESUMED PRESSURE BASED ON A SPECIAL RELATIONSHIP:
· When the relationship that already exists between the parties brings rise to a presumption that the ensuing agreement was brought about by one party’s unfair manipulation of the other (ex. Lawyer client, doctor patient, between family members, etc.)
· Certificate of independent legal advice - produced by a lawyer giving advice to weaker parties in order to ensure that contracts were freely chosen
· Certificate certifies (bears witness to) several matters including:
· he /she has explained the proposed transaction to the weaker party
· The weaker party appears to understand the proposed transaction
· The weaker party is proceeding with the transaction on a free and informed basis 
· Unconscionability: one party is in the position to take advantage of another and causes that person to enter into an unfair agreement 
· UNCONSCIONABLE CONTRACT:( is produced) which is an unfair contract formed when one party takes advantage of the weakness of another
· Proof of unconscionability involves 2 steps:
· 1) proof of inequality between the parties
· 2) proof of an improvident bargain or proof of exploitation 
· If the transaction is significantly opposite from community standards of morality then it is a “strong indication of exploitation” 
· INEQUALITY BETWEEN PARTIES: one party may be unsophisticated, poorly educated, lacks language facility, or has lower economic standing than the other party 
· AN IMPROVIDENT BARGAIN: the party seeking to have the contract set aside must also be able to demonstrate that its terms greatly advantaged one party over another
· Aka must be proof of substantive unfairness

Misrepresentations and Important Mistakes: 
Misrepresentation of Relevant Facts:
· Basic principal: parties should look out for their own best interests and if they are looking for information it is their responsibility to ask for it 
· Sometimes however parties owe responsibility to disclose specific information without being prompted however misrepresentation can occur: consider
· One party provides only partial information to the other side 
· One party actively conceals the truth 
· One party neglects to correct an earlier assertion that when stated was correct however no longer is so
· The parties are in a relationship requiring utmost good faith
· A statute imposes a positive obligation to disclose information 
· If the statement was made IN THE CONTRACT - it is a promise or a term of the contract
· If it proves to be untrue a breach of contract has occurred
· If statement is made prior to entering the contract but is not a term can still have legal repercussions 
· Contract law allows the party who has relied on a misrepresentation to have the contract cancelled 
· Misrepresentation: a false statement of fact that causes someone to enter a contract 
· Cancellation of contract is known as rescission- the remedy that results in the parties being returned to their pre contractual positions

Ingredients of an actionable misrepresentation:
· Law says that the negotiating party must answer inquiries accurately and that any information volunteered must be correct
· To be considered misrepresentation, it must be proven that the statement is:
· False
· Clear and unambiguous
· Material to the contract; it must be significant to the decision of whether or not to enter the contract
· One that induces the aggrieved party to enter into the contract
· Concerned with a fact and not an opinion unless the speaker claims to have special knowledge/ expertise in relation to an opinion 

Categories of Actionable Misrepresentations:
· Law divides into 3 categories:
· 1) fraudulent misrepresentation: the speaker has a deliberate intent to mislead or makes the statement recklessly without knowing or believing that it is true
· 2) negligent misrepresentation: the speaker makes the statement carelessly or negligently
· 3) innocent misrepresentation: the speaker has not been fraudulent or negligent but has misrepresented a fact … by process of elimination the misrepresentation is innocent 

Remedies for Misrepresentation:
· Certain kinds of misrepresentations are torts and therefore provides remedies in damages
· If a misrepresentation is fraudulently or negligently provided; remedies can be provided through rescission in contract and in damages through tort 
[image: ]



Mistake: an error make by one or both parties that seriously undermines a contract 
· Mistake is rarely proven however when it is the court is entitled to set the contract aside as remedy 
· Common mistake - both parties to the agreement make the same fundamental mistake 
· “I never intended to sign this type of contract” argumentally works in scenarios when there is good reason for the signers failure to more closely examine the document before signing 
· Signer is poorly educated, illiterate, or dependent on the creator of the document (the other party) for explanation 

Contracts Based on Deficits: 
Illegality: 
· Under the classical model of illegality, even a freely chosen contract will be unenforceable if it:
· Is contrary to specific a statute
· Violates public policy 
· These contracts are void and of no effect if the courts determine that the offending portions of the contract can be deleted and the remaining portions saved
· The courts will not however redraft the offending portions 
· Illegal contract - a contract that cannot be enforced because it is contrary to legislation or public policy 
· ILLEGAL BY STATUTE: contracts are named illegal by legislation
· The criminal code forbids loans at a ROI considered “criminal” (exceeding 60% a year) 
· The federal competition act does not allow for a range of commercial transactions that restrict competition (pg 181) 
· Ontario's real estate and business brokers act provides that an unlicensed realtor cannot maintain an action for services rendered 
· CONTRARY TO PUBLIC POLICY: contracts are contrary to public policy when they injure the public interest
· Public policy - the communities common sense and common conscience 
· Clauses that restrict someone's business activities are known as restrictive covenants or covenants in restraint of trade 
· They are enforceable as they are contrary to public policy 
· Non solicitation clause - a clause forbidding contact contact with the business’s customers 
· Non competition clause - forbids the competition outright for a certain period of time (therefore it is more intrusive)


Chapter 9: Termination and Enforcement of Contract 

Termination of Contracts: An overview
When parties enter into a contract: there are several ways it can be brought to an end known as “termination”
· Through performance: when both parties fulfill contractual obligations, they have performed the contract. Ideal way of ending a contract 
· Through agreement: when both parties agree to walk away from their agreement or one party could pay a sum to the other side 
· Through frustration: the doctrine of frustration applies when, after the formation of a contract, an important, unforeseen event occurs- for example, the destruction of the subject matter or the death/ incapacity of one of the contracting parties, when contract is frustrating it is brought to an end 
· Through breach: a breach of contract, when it is serious can release the innocent party from having to continue with the contract if that is his wish

Termination through Performance
· Ex. a contract to buy and sell a house is performed when the purchase price is paid and title to the property is transferred to the buyer 
· Contract is performed when all of its implied and express promises have been fulfilled 
· This doesn't mean the relationship is over, just the contract, both parties may continue to do business with one another 
Performance by others
· Law easily distinguishes between those who have the contractual obligation to perform and those who actually do the work 
· When a corporation starts a contract, there are other parties involved such as employees
· The employee/agent is not a party to the contract 
· In legal terms, such as an employee/agent lacks privity of contract and therefore cannot sue or be sued on the contract 
· You can use employees to vicariously perform a contract in question, as long as personal performance by the particular contracting individual is not an express or implied term of a contract
· Ex. if you hire an accountant and makes it clear that they want that particular accountant to do the work, vicarious performance through other accountants is not permitted. If there's no term, the accountant can delegate the work to their employees
· Vicarious performance: performance of contractual obligations through others

Termination by Agreement 
By Agreement Between Parties
· Parties may enter into an agreement that becomes unfavourable for one or both of them. In response, they made decide to:
· Enter into a new contract: known as novation: the substitution of parties in a contract or the replacement of one contract with another 
· Vary certain terms of the contract
· End the contract: parties may decide to terminate the contract with both parties agreeing not to enforce their rights or with one party paying the other to bring his obligations to an end 
· Substitute a party: law permits a more limited form of novation whereby one party's rights and obligations are transferred to someone else, therefore a new party is substituted and the old party drops out of the contract 

Transfer of Contractual Rights
· Party can transfer the contract to someone else, this transfer does not terminate the contract but does have the effect of eliminating the transferors role in it 
· Contractual duties cant be transferred to someone else without agreement by the other side but contractual rights can be transferred without any permission 
· When one party transfers a contractual right to someone else, this is known as an assignment: the transfer of a right by an assignor to an assignee
· Person who is entitled to payment from a contract is known as creditor
· Party who is obligated to make the payment is known as a debtor 
      - The law of assignment of rights permits the creditor to assign the right to collect to another person without the agreement of the debtor. Pg.198 
      - to be effective debtor must have notice of the assignment so that they pay the assignee rather than the creditor 
- assignee is entitled to collect the debt despite not being involved in the creation of the contract that produced the debt 
- after getting notice of the assignment, the debtor can perform her obligation by paying the assignee 

Termination by Frustration
· Frustration: termination of a contract upon the occurrence of an unforeseen catastrophic event which makes contractual performance impossible or prevents the contract from being performed in a manner at all similar to what the parties envisioned when they entered the contract 
· Frustration deals with events that occur after the contract has been formed 
· Difficult to establish because the purpose of contract law is to enforce voluntarily chosen agreements 
· 4 factors that govern whether an event frustrates the contract:
· Be unforeseen 
· Not arise due to the fault of the parties
· Make the purpose of the contract either impossible or drastically more difficult to achieve 
· Not be a risk the occurrence of which was contractually allocated to either of the parties 
· In these circumstances, both parties are excused from the contract and it comes to an end 
· Neither side is liable to the other for breach 
· Death of an employee terminates the contract 
· Self-induced impossibility does not count as frustration in law 

Enforcement of Contracts 
· When one party fails to perform contractual obligations, it is in breach of contract and subject to lawsuit
· To succeed in its action for breach of contract, the plaintiff (person who initiates the lawsuit) is obligated to demonstrate the following elements to the courts satisfaction, that is on the balance of probabilities (Proof that there is a better than 50% chance that the circumstance of the contract are as the plaintiff contends) :
· Privity of contract: the plaintiff has to establish that there is a contract between the parties 
· Breach of contract: the plaintiff must prove that the other party ( the defendant) has failed to keep one or more promises or terms of the contract
· Entitlement to a remedy: the plaintiff must demonstrate that it is entitled to the remedy claimed or is otherwise deserving of the court’s assistance 

Privity of Contract
· Privity is a critical ingredient to enforcing a contract. Only the parties to a contract can enforce the right and obligations

Statutory Modifications of the Doctrine 
· The common law of privity has also been modified by statute in 2 important areas, consumer purchases and insurance 

Breach of Contract 
	Classification of the breach 
· Every breach of contract gives the innocent party the right to remedy
· When determining the remedy, courts have to consider whether the term breached can be classified as a condition or warranty 
· Condition: an important term that, if breached gives the innocent party the right to terminate the contract and claim damages 
· Warranty: a minor term that, if breached, gives the innocent party the right to terminate the contract and claim damages 
· Innominate term: a term that cannot easily be classified as either a condition or warranty 

Exemption and Limitation of Liability Clause 
· Parties are free to include a clause in their contract that limits or excludes liability for breach 
· Fundamental Breach: a breach of contract that affects the foundation of the contract 
· Pg.205 

Timing of the Breach
-       Breach can occur at the time specified for performance – i.e. when one party fails to the deliver machinery on the date recited in the contract
-       Anticipatory breach: A breach that occurs in advance of the date named for performance – i.e. when one party advises the other in advance of the delivery date that no delivery will be forthcoming
· These are enforceable and the innocent party can sue right away for breach and is not required to wait and see if the other party has a change of heart
· When serious enough, innocent party is not just entitled to damages they can also treat the contract as at an end – this option puts the innocent party at somewhat of a dilemma, since she will not know for sure whether the contract can legally be treated as at an end unless and until the matter is litigated
 
Entitlement to a Remedy
-       Final step in a breach of contract is for the plaintiff to satisfy a court that he is entitled to a remedy
-       Damages (usual case): monetary compensation for breach of contract or other actionable wrong
The Measure of Damages
-       Expectation damages (most common way): damages which provide the plaintiff with the monetary equivalent of performance
-       Punitive damages (only happens in exceptional cases) an award to the plaintiff to punish the defendant for malicious, oppressive, and high-handed conduct
· Plaintiff must show that the defendant has committed an independent actionable wrong
Pecuniary and Non-Pecuniary Damages
-       Damages in tort can be pecuniary (tangible/for financial loss) and non-pecuniary (intangible/for loss of enjoyment, mental distress, and other emotional consequences)
-       The same holds true in contract law, except that recovery for non-pecuniary damages is historically unusual
-       In law, the defendant is responsible only for the reasonably foreseeable damages sustained by the plaintiff
Test for Remoteness
-       The kinds of damages recoverable in contract law are determined by the test of remoteness which says that the damages claimed are recoverable provided:
· The damages could have been anticipated, having “arisen naturally” from the breach or
· The damages – although perhaps difficult to anticipate in the ordinary case – are reasonably foreseeable because the unusual circumstances were communicated to the defendant at the time the contract was being formed
Recovery of Non-Pecuniary Damages:
-       Traditionally viewed with suspicion in contract law
Recovery of Pecuniary Damages – Possible in the following situations
-       A purchaser of a warehouse with a leaky roof can recover the cost of repairing the roof provided the roof was warranted to be sound
-       A client who suffers a financial loss owing the negligent legal advice can recover those losses from the lawyer in question
-       A person whose goods are stolen while they are in storage can recover the cost of those items from the warehouse owner
Duty to Mitigate
-       Duty to mitigate: must take responsible steps to minimize losses that might arise from the breach
· i.e. a landlord whose tenant breaches a lease by moving out before the expiry of its term has a duty to mitigate by trying to find a replacement tenant
-       if plaintiff fails to mitigate, its damage award will be reduced accordingly
-       Any reasonable costs associated with the mitigation are recoverable from the party in breach. An employee could, in addition to damages related to salary loss, also recover reasonable expenses related to job search
 
Equitable Remedies
-       Relatively rare situations in which damages would be an inadequate remedy for breach of contract
-       Court may exercise its discretion to grant one of the equitable remedies discussed below:
Specific Performance
-       Means that instead of awarding compensation for failing to perform, the court orders the party who breached to do exactly what the contract obligated him to do
-       This is available only when the item in question is unique and cannot be replaced by money
-       The classic situation for specific performance is a contract for the sale of land, where the particular piece of land covered by the contract is essential to the buyer’s plans, perhaps as part of a major development project. Without the remaining piece, the project cannot proceed so damages would fail to provide a complete remedy
Timing of the Breach
-       Breach can occur at the time specified for performance – i.e. when one party fails to the deliver machinery on the date recited in the contract
-       Anticipatory breach: A breach that occurs in advance of the date named for performance – i.e. when one party advises the other in advance of the delivery date that no delivery will be forthcoming
· These are enforceable and the innocent party can sue right away for breach and is not required to wait and see if the other party has a change of heart
· When serious enough, innocent party is not just entitled to damages they can also treat the contract as at an end – this option puts the innocent party at somewhat of a dilemma, since she will not know for sure whether the contract can legally be treated as at an end unless and until the matter is litigated
 

Entitlement to a Remedy
-       Final step in a breach of contract is for the plaintiff to satisfy a court that he is entitled to a remedy
-       Damages (usual case): monetary compensation for breach of contract or other actionable wrong
The Measure of Damages
-       Expectation damages (most common way): damages which provide the plaintiff with the monetary equivalent of performance
-       Punitive damages (only happens in exceptional cases) an award to the plaintiff to punish the defendant for malicious, oppressive, and high-handed conduct
· Plaintiff must show that the defendant has committed an independent actionable wrong
Pecuniary and Non-Pecuniary Damages
-    Damages in tort can be pecuniary (tangible/for financial loss) and non-pecuniary (intangible/for loss of enjoyment, mental distress, and other emotional consequences)
-       The same holds true in contract law, except that recovery for non-pecuniary damages is historically unusual
-       In law, the defendant is responsible only for the reasonably foreseeable damages sustained by the plaintiff
Test for Remoteness
-       The kinds of damages recoverable in contract law are determined by the test of remoteness which says that the damages claimed are recoverable provided:
· The damages could have been anticipated, having “arisen naturally” from the breach or
· The damages – although perhaps difficult to anticipate in the ordinary case – are reasonably foreseeable because the unusual circumstances were communicated to the defendant at the time the contract was being formed
Recovery of Non-Pecuniary Damages:
-       Traditionally viewed with suspicion in contract law
Recovery of Pecuniary Damages – Possible in the following situations
-       A purchaser of a warehouse with a leaky roof can recover the cost of repairing the roof provided the roof was warranted to be sound
-       A client who suffers a financial loss owing the negligent legal advice can recover those losses from the lawyer in question
-       A person whose goods are stolen while they are in storage can recover the cost of those items from the warehouse owner
Duty to Mitigate
-       Duty to mitigate: must take responsible steps to minimize losses that might arise from the breach
· i.e. a landlord whose tenant breaches a lease by moving out before the expiry of its term has a duty to mitigate by trying to find a replacement tenant
-       if plaintiff fails to mitigate, its damage award will be reduced accordingly
-       Any reasonable costs associated with the mitigation are recoverable from the party in breach. An employee could, in addition to damages related to salary loss, also recover reasonable expenses related to job search
 
Equitable Remedies
-       Relatively rare situations in which damages would be an inadequate remedy for breach of contract
-       Court may exercise its discretion to grant one of the equitable remedies discussed below:
Specific Performance
-       Means that instead of awarding compensation for failing to perform, the court orders the party who breached to do exactly what the contract obligated him to do
-       This is available only when the item in question is unique and cannot be replaced by money
-    The classic situation for specific performance is a contract for the sale of land, where the particular piece of land covered by the contract is essential to the buyer’s plans, perhaps as part of a major development project. Without the remaining piece, the project cannot proceed so damages would fail to provide a complete remedy
Injunction
· If a contract contains promises not to engage in specified activities, disregarding those promises engaging in the prohibited acts is a breach of contract 
· Plaintiff would want a court requiring the offender to refrain from continued violation of the contract 
· An injunction is an equitable remedy and is subject to the court's discretion 
· Interlocutory Injunction: An order to refrain from doing something for a limited period of time 
Rescission
· May be appropriate, in some cases, to restore the parties to the situation they were in before the contract was formed, rather than use compensation to put the innocent party in the position it would have been in had the contract been completed 
Restitutionary Remedies
· Sometimes a contractual claim fails because the plaintiff cannot prove that an enforceable contract is in place
· Restitution is a complex area of law but objective is clear- to remedy unjust enrichment: occurs when one party has undeservedly or unjustly secured a benefit at the other party's expense 
· Court will order that the benefit be restored to the plaintiff
· In response to unjust enrichment, court has several options, including ordering the defendant to: 
· Pay a restitutionary quantum meruit: an amount that is reasonable given the benefit the plaintiff has conferred 
· Pay compensation; that is, an allowance of money to put the plaintiff in as good a position as the plaintiff was prior to conferring the benefit
Managing Risk 
· Several risks that a business faces when the time comes to perform a contract 
· A biz can attend to these possibilities, proactively and reactively 
· From a proactive perspective, the business can negotiate for clauses to limit or exclude liability as well as for a force majeure clause
· Another proactive perspective is to ensure that employees are properly trained and securing proper insurance 
· Once the business is in breach of contract, matters are now in a reactive mode
· The contract breaker is in an unenviable position since it faces liability for all reasonable costs associated with its default
· To reduce financial exposure, businesses should consider seeking mediation, arbitration or other forms of compromise 
· Those who contract for the provision of the product or service should ensure that the supplier is reputable and reliable 
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