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Week 5
Contracts
· At the core, contracts have three essential elements
· Offer
· Acceptance 
· Considerstion (exchange of value)
· Can range vastly in complexity 
· More complex contracts have more terms and conditions
· Contracts play a fundamental role in western society in many ways, big and small (purchases, employment contracts, leases)
· Contract law is a large complex legal field which is typically concerned with disputes of breach of contract
· There is also other types of disputes 
· Payment, timelines, liability, ad clauses or terms and conditions
· Contracts represent a ‘language’ of economic interaction. Even though contracts are very fomal, even unformal agreements can be held to the same standard 
Contracts in Context
· Contract law has been developed in the early development of capitalist societies as well as the philosophical uptake of notions of contracts (social contracts)
· Classical view of contracts exphasizes three thigns
· Individual intentionality
· Autonomy
· The assumption of equality between parties
· In this classical view courts did not intervene in contracts or excuse individuals from their contractual obligations
· Max Weber was one of the many social scienctists that were concerned with contracts and contract law
· Max Weber
· Why capitalism grows faster in some places compared to others? And what is the character of modern (early 20th century) western capitalist society?
· Weber answered these questions by considering how law “enables the ‘free’market”
· Weber’ framework for understanding law as a basis for functioning of contemporary market economy
· Modern law (legal rationalism) provides a ‘highly alculable normative order’
· Emphasizes instrumentally rational social action
· Calcula ility as the combination of predictability and coercion
· Formalizing ‘equal’ rules to reinforce unequal conditions
· Legal rationality obscuring and legitimizing class domination
· Law = capitalisms ‘crooked referee’ and slants the playng field
· To understand this, you must understand weber’s study of society, specifically social actiona dn authority
Weber’s Sociology and Socio-legal studies
· Different types of social actions
· Traditional 
· Social actions based on traditions, values and beliefs. Doing something because that’s how it’s been done
· The actions that come before us guide us
· Linked to certain societies with strong sense of community and tradition
· Affective
· Social actions based on emotional responses
· Could be inspiration
· For weber, associated with a society where there is a certain kind of authority present (charismatic leader)
· Rational
· Social action based on rational, conscious choices
· Rational social actions becomes dominant at Weber’s time
· Different kind of intentionality than tradition or emotional response
· Divided into two kinds of social actions
· Value-rational action
· Instrumentally Rational action
· Value-rational action
· The idea that a choice is made on the underlying merit or value of the action
· Considered in terms of whether something is good or bad
· The act is considered in terms of the end itself
· Instrumentally rational action
· Choices are based on rational decisions about what is the efficiency of a particular course of action (a path to a chosen goal)
· A means-end calculation 
· The problem is that everything gets boiled down to efficiency and what is the most efficient way to get what one wants.
· According to Weber, the market was more interested with Instrumentally rational action
· Weber identified three ‘types’ of authority in societies
· Traditional authority:
· Based on tradition, custom, and historical precedent (kings and elders)
· Charismatic authority
· Weber thought this was the best
· A benevolent, inspiring leader
· The philosopher king
· Rational-legal authority
· An impersonal type of domination under which subjects accept the legitimacy of a set of abstract rules, those who command draw their power from the ‘efficient’ application of law
· Authorities draw power from people voting for them under a codified system
· Weber was concerned about a society where a rational-legal authority was the authority over a rational society and instrumental rationality 
Classical views of Contracts
· Contracts both reflected and encouraged certain core values in western societies
· Specifically the view of a rational-legal social order
· Contracts and free market capitalism is inherently tied together  
· Similarly, the judiciary also reflected and encouraged these characteristics, and as such limited their interventions with contracts
· Keep in mind, this is the classical view of contracts
Limits of formal Justice
· “Law in its majestic impartiality forbids rich and poor alike to sleep under bridges, to beg in the streets and steal bread” – Anatole France
· Be critical of contracts and their equality 
Evolution of Contract Law
· Contract law has changed
· The dominant views of swung back and forth
· We still view contract laws as being economic view. 
· Neo-liberal perspective is the most dominant 
Neo-liberal Legal Order
· Neoliberalism holds “…that individual liberty and freedom are the high point of civilization and then goes on to argue that individual liberty and freedom can best be protected and achieved by an institutional structure, made up of strong private property rights, free markets, and free trade: a world in which individual initiative can flourish. The implication of that is that the state should not be involved in the economy too much, but it should use its power to preserve private property rights and the institutions of the market and promote those on the global stage if necessary.” David Harvey
· The emphasis on the market has not gone away, and still privileges the market central individual 
· The market logic infuses everything 
Policing the economy
· Regulation refers to direct interventions by the state designed t alter a segment of the market 
· Between 25-30% is subject to direct regulation, as well as more being subject to indirect regulation
· Includes banking, wireless, radio/television/internet broadcasting, transportation, and real-estate
Levels of ‘rules’ in Public Contracting
· Law 
· Contracts involving the Crown are subject to Canadian laws
· Treaties
· Canada is signatory to number of historical and contemporary treaties with first nations representing a range of Aboriginal peoples. Contemporary treaties tend to be classified as Comprehensive Land Claims Agreements (CLCAs) and typically include provisions relating to how the Crown will tender contracts relating to the affected territories or populations. Treaties with First Nations have the status of constitutional laws.
· International Trade Agreements 
· Promotes international trade, and limit a signatory’s ability to favour national companies. International commitments are considered ‘legal’ in nature. Enforcement is overseen by the Canadian International Trade Tribunal – which has a quasi-judicial status.
· Government Contracts Regulations
· Regulations that govern by law the ways in which any agent of the Crown may contract for goods or services 
· Treasury Board Administrative Policies
· [bookmark: _GoBack]Policies, Directives and Standards that constrain the inherent right of any Minister to enter into contracts on behalf of the Crown. These set out limits above which permission to enter into a contract must be sought, as well as a wide range of rules and specific practices that must be followed. Policies are not laws, but carry with them penalties for non-compliance.
