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Notes for Exam 1

Law defined 
- Codified, written down rules set by a government, enforced by a judiciary (or a court system of some sort) 
- Government is what differentiates it from rules
Why do we have laws 
- Prevents chaos, maintains order in society, stabilizes society 
- Mechanism of social control - Maintaining power for certain groups (ex. NHL)
What is the rule of law? 
- We are ruled by law 
- Governs all of us, nobody is above the law 
- Everyone has to abide by the law
Common vs. Statutory Law 
- We borrow a lot of laws from our country of origin (France, England, etc.) 
A. Common: Based on past decisions. "Stare Decisis". Court stands by decisions of previous courts. Concept of precedence. 
B. Statutory: codified rules created by the government. What we really took from the French system. 
Canada's Court Hierarchy 
- Many levels of courts in Canada.
- Provincial courts: Lower courts: courts of first instance 
- Superior/Upper Court: more serious cases and/or violations 
- Appeal court: most powerful court, previous decisions can be upheld or overturn. That court sets precedence. Determines what happens in the lower courts 
- Federal Courts: - Supreme Court: Final court of appeal, 
○ Has to be significant enough 
○ Sets precedence over the other provincial courts. 
○ Rest of the country will follow this precedence 
- Guidance: a decision taken in a province can be used in another, but does not set precedence in the other provinces, only for itself. 
- Sport crosses jurisdictions
Advantages and disadvantages of precedents 
- Based on system of equality 
- Allows for consistency in decision making 
- Sets standards 
- Judges are bound to the decisions of previous judges 
- Limits the power of judges 
- Things can change over time, but precedence may be very old 
- Precedence doesn’t always makes sense with current world 
- Rigid form of decision making 
- One judge can make terrible mistakes
In Canada, the provincial and federal governments choose the judges. 
- Controversial. Can put judges to protect your interests or impose them.
Private vs. public law 
- Private Law: people have been hurt and/or their rights have been violated - Take action 
- Tort Law: suing for damages - Individuals (people)
- Public Law: state laws or criminal laws have been violated - State is violated
Do sports organizations fall under public or private law? 
- Can fall under both 
- Most often under private (coach fired, etc.) 
- Most complicated area of law
Federal vs. Provincial laws 
- Federal 
○ Criminal law: same across the country 
- Provincial 
○ Human rights law 
○ May differ from province to province
How are new laws established in Canada? 
- Rules get codified by the government 
- Our government creates statutes, rules, laws 
- Then go through different stages, and if they pass all stages, then they move on as laws 
- Gov puts forward a bill, if they are voted in, they are in
How are laws changed? 
- Can be changed through the court system. Usually at the supreme court system 
- Can put a stay: precedence won’t come into effect before certain date. Gives time to a government to draft a new law.
Constitution act of 1867 
- Sets up our government 
- Sets the parliament 
- Sets the powers 
- Sets the structure 
- Stipulates how laws are made or changed
The legislative process 
- A member of a parliament puts forward a bill (want to change the law), gets read in house of common, is examined in various parliaments, gets back to the house to get voted on. 
- Importance of having a majority government or not 
○ If majority, if the party is present that day, they can vote on/push pretty much everything 
○ If not, not sure to win 
- Senate is determined by government 
- If bill is voted by the house, the senate then gets the chance to examine this new law and votes on it. ○ Usually, if it goes through government, it goes through senate 
- FINALLY, needs to go through the "Queen". - Becomes law
Even though a new law is established, courts can decide to turn it down and deem it unconstitutional. 

Advantages and disadvantages of legislative law. 
- Voted members are supposed to represent the population's beliefs and values 
- May not in fact do what they said they would do 
- Most of them don’t have law degrees 
Limits on parliamentary supremacy 
- Cant violate existing rules and procedures 
- Procedure laws: rules that have to be followed 
- Substantive law: what is considered criminal or not 
- Nobody is above the law 
- Court system: courts can shut down constitutions of the government
Charter of rights and freedom 
- PEL in 1982 
- Basic purpose is to protect us from the government 
- Government can’t touch or harm our rights or freedoms
Main roles in Canadian courts 
- Criminal 
○ Prosecution vs. defense (2 sides)
* Have to prove their points beyond reasonable doubt 
○ Judge § Impartial
* Determine the sentence
* Determine if guilty or not guilty 
○ Jury
* Used for significant cases
* Indictable (get to choose) vs. summary (not necessary, 6 months prison time max)
* Decides guilty vs not guilty
* Judge still decides punishment 
- Civil 
○ Claimant vs respondent
* Claimant: plaintiff, seek compensation for damages
* Respondent: accused 
○ Jury 
○ Judge
* Procedures are being followed 
○ Where individuals can follow claim
Liability 
- Who's responsible 
- Who can be held responsible 
- Can be directly or indirectly liable 
- Liable for your employees for example
Due process 
- People have the rights to know that they are being accused of, what are the proofs against them, what are the possible consequences, the right to be considered not guilty until the opposite is proven, and the right to defend yourself. 
Burden of proof 
- Standard of evidence that determines whether someone violated a law or not 
- Beyond a reasonable doubt 
- Above 99% certainty 
- Very high in criminal court of law 
- Lower in other courts: beyond the balance of probability (Civil cases) 
- Easier to show that someone is liable in a civil case 
- Sport organizations follow the balance of probability

What is Lex Sportiva? 
- Means sport law 
- Can also see Lex Ludica (The law of play)
Quebec has differences in Civil law 
- Has a code 
- Relies more on statute than precedent 
- Not legally bound to follow the precedents of other provinces
Does Sports Law exist as a specialized area of law? 
- Against: 
○ No unified code of law that defines what is right or wrong in sport 
○ Not a large body of law based around sport 
- For: 
○ 2nd greatest institution for bringing people together 
○ Law has a big function in sports 
○ Players get punished by both the team/league, but also by the government 
○ Different layers of discipline 
○ Needs to be a specialized field due to the culture of sports and the rules 
○ There is a growing body of law
Sports Law = - Criminal law - Tort law - Tax law - Labour law - Employment law - Administrative law - Environmental law - Trademark law - Copyright law - Patent law - Contract law - International law - Human rights law
Careers in Sports Law - Sports agent - Players union, association - Scholars - Need a specialized degree in another country (none in Canada)
Sport specificity 
- The specific aspect of sport and how it relates to law 
- Some degree of specialness to sport that makes it unique to law 
- Gives different interpretation of law
Does sport receive special exemptions from the law? 
- YES 
- The regular law and precedents don't always apply


Some examples of exemptions… 
- Sport violence 
- Trying to injure someone on the ice 
- Fighting - Athletes are "consenting to sport violence" 
- Get traded all the time 
- Being the property of a team (drafted/traded) 
- either you work for them or not at all 
- TOLERANCE 
- Discrimination based on gender and ability 
- Grants a legal application to sexism 
- Sport is specific in law and has special features 
1. Administrative law 
- Sport institutions will govern themselves 
- Sport associations have to administer themselves and follow principles of social justice 
- Need to know the bylaws, which were broken, and have the right to protect themselves 
- Discipline is a big issue 
- When a player gets tested positive, they get suspended immediately. Is that a violation of civil rights (can't defend themselves) 
○ Strict Liability: if there is sufficient proof (ex. Doping) you are suspended right away and that’s it. As long as it happened, they are responsible for it. 
- There is still as possibility to defend yourself against doping implications. Have to prove that there was a mistake in the process.
2. Privacy Law: 
- Privacy rights 
- Players changing in front of other players 
- Whereabouts rule: doping officer can test you anywhere and anytime, so they need to know where you are at all times 
- Privacy issues; know everything about players 
- Information crossing boarders - Courts are allowing it to happen (EXEMPTIONS)
3. Human Rights Law 
- Human rights code allows for discrimination in sports (Girls can't play with boys) 
- LEAF takes cases where women are discriminated and uses human rights laws 
- A lot of human rights laws state that women can't play with men because of potential injuries, size difference, performance, etc. 
- Sport has somewhat of a exemption from Human Right Laws 
- In boxing, you have to shave: religious traditions are then not respected - religious rights 
- FIBA doesn’t allow Basketball players in international competitions to wear headbands 
- so no turbans (religious freedom rights)
4. Labour and Employment Law 
- Labour Law: looking at unionized work environment 
○ Collective agreement 
○ Association (players association) 
○ Union (players unions) 
- Employment Law: 
○ Not unionized work environment 
- Workplace and safety laws 
- Violence, sexual harassment, injuries, contracts 
- Sport is a unique workplace 
○ In then CFL, you can cut a player if he gets injured in practice, and may have to go back to USA and pay for health services 
○ It is part of the players' contracts where they cannot file lawsuits or take action against the team if they do that 
○ Not protected against wrongful dismissing (being cut because coach doesn’t like me)

Criminal Law 
- CAS: Court of Arbitration for Sport 
- WADA: World Anti-Doping Agency 
- There are potential exemptions in criminal law in sports 
○ Ex. Violence, assault, 
○ TOLERANCE
What does sport specificity exist? 
- Sport specialness in the law 
- Leagues usually also deal with punishments, consequences, players acts, discipline, etc. 
- Court system can take years to come up with decision. Can also appeal afterwards 
- Can take weeks to governing body of sport to take decision 
- Law is made to be flexible 
- Allows sport to keep existing 
- Allow integrity and fairness in sport 
- Courts couldn’t function if they constantly had to deal with sport matters. 
- Courts don’t have time for this 
- Delegate to sport governing body (self-governing)
Is sport completely exempt from Law? 
- Nope 
- Sport doesn’t exist outside the law 
- That’s the challenge: what applied and what doesn’t
To what extent should sport specificity exist? 
- Shouldn’t be unfair to people not involved in sport 
- Needs to be safe 
- Keep integrity, security, and fairness
Sports violence 
Defining violence: - An act of physical force with the intent of causing injury or harm 
- To what extent is violence? 
- There is no clear cut definition


Main types of sports violence 
- On field - Spectator violence - Sexual violence
 1. On-field violence 
Typology of on-field violence 
○ Routine Body Contact: they are within the rules of the game, and sometimes cause injury 
○ Immoderate: violates the rules, but happens all the time. Part of the sport's culture. Doesn’t lead to disciplinary actions 
○ Ultra violence: beyond playing culture, not normal, creates some degree of public outrage, injuries often occur, end of playing career, disciplinary actions are taken. 
Why do some athletes engage in "ultra violence" on the field? 
- Retaliation 
- Frustration 
- Provocation 
- Were told to do so (coaches) 
- Bounty systems 
- Positive deviance: when someone over-commits to the norms, they don’t see the limit, they just do what they are told to do to the extreme
Sports violence and criminal law
1. "Common" Assault: causing physical harm to someone without his or her consent 
a. Consent effect: may defend by saying that other player consented to it 
b. The party was not injured "violent non fit injuria" and consented 
c. Consent doesn’t have to be explicit; if you play, you consent to whatever might happen 
d. Although, you cant consent to bodily harm (ex. Bar fight where 2 people wanted to fight) i. Jobidon (1991) 
e. Max 5 years of prison 
2. Assault with a weapon 
a. Hitting someone with a hockey stick 
b. Max 10 years
3. Aggravated assault 
a. Extreme violence and extreme injury 
b. Life threatening situation 
c. Max 14 years Even if it causes extreme harm, conviction might want to go for less bad case to ensure conviction. Assault and Assault with weapon are hybrid
4. Manslaughter 
a. Complicated to define 
b. Unlawful killing with intent that is not murder 
c. Accidental killing 
d. Reckless behaviour 
e. Max life sentence (parole after 25 years) Even if convicted, might not always go to prison. It is always from 0 to max sentence.


Example Cases
R. v Maki & R.v Green (1970) 
- R.V = criminal case 
- V = suing 
- C = happened in Quebec (contre) 
- Normal hockey fight, but they used their sticks 
- Both were very injured 
- Went to court as possible criminal case 
- Courts decided that it was consensual activity 
- Nobody was convicted 
- Before Jobidon case
R. v McSorley (2000) 
- Not a lot changed since that 
- Hit Donald Brashear and hits him with a stick to the head 
- Extreme act of violence 
- Police decided to pursue this 
- Assault with a weapon 
- Wasn’t successful in proving that the other player consented 
- Didn’t see him coming 
- Did get convicted: but it was conditional (no criminal record)
R. v Bertuzzi (2004) 
- Punches player behind the head 
- Career-ending injury 
- Accused of assault 
- Plea: he agreed to the conviction in order to get a lesser charge of conviction, in exchange for a lesser consequence 
- 80 hours of community service 
- Conditional discharge 
- No criminal record
R. v C.C (2009) 
- Rugby 
- Piles player into the ground 
- Piled player died a few days later 
- Manslaughter 
- Conditional discharge 
- No time in prison 
- Excess violence 
- He was a minor: in his favour 
- In Canada, young offender's name cannot be showed


Why are criminal cases of sports violence uncommon? 
- Sport would cease to exist 
- Difficult to go to that far 
- The culture of sport 
- People involved in sport don’t want to get involved 
- Players sometimes don’t want to go to court, even defendant 
- Law is not clear
Establishing criteria for a criminal threshold test 
- What is considered normative in a sport may not be the same in another 
- Have to define what happens within the sport or not 
- Have to set boundaries
Challenges to successfully prosecuting sports violence cases 
- Law is not clear 
- We don’t have sport violence laws in Canada 
- Possibility of the consent theory 
- Honest but mistaken belief: the perpetrator might have believed that the other person consented. 
- Hard to show Actus Reus "The criminal Act" 
○ Noncriminal contact, nonspecific contact 
○ Who broke the finger? Proof is not always there (could have been broken before) 
○ Mens Rea: have to prove guilty mind, or intent

Sports Violence and civil law liability 
- Case Sport Level Charge Outcome Significance 
- This is what you need to know about all the cases in the lectures in order to be ready for exams
What damages are sought in sports violence civil case? 
- Compensation for suffered injuries or harm caused 
- Most of the time it is under the form of money 
- Seeking for damages for lost wages/earnings 
- If it damages their career. Ex. I could have made 10 million next year but now im paralyzed 
- Medical expenses 
- Emotional distress 
- Counseling fees 
- Might also impact others quality of life
Who is liable in player-perpetrated sports violence cases? 
- The player that committed the injury/violent act 
- Coaches if they told player to injure the other 
- organizations, leagues, unions, 
- Referees' if they lost control of the game 
- Product manufacturers (helmet protection) 
- Medical doctors, training staff: if they don’t treat athlete properly or if they fail to do their job in a way that can potentially harm player (not telling player that he has a concussion)


Example Cases
Agar v. Canning (1965) 
- Amateur level 
- 2 players, one crosschecked the other in the neck 
- Canning hit the other player on the head with his stick 
- Agar sued Canning under the pretext that Canning went too far and that it wasn’t consensual violence 
- Was awarded damages from Canning 
- A lot of time, it is undisclosed settlements
Moore v. Bertuzzi (2009) 
- Ended Moore's career 
- Punched him in the back of the head 
- Was proven guilty at the CIVIL level also 
- Pled guilty 
- Moore was also suing the coaching and training staff 
- 68 million dollars for lost wages and compensation 
- There was a settlement 
- Settlement: agreement between parties 
- Settlements are good for leagues and players, because if the court doesn’t reach a decision, there are no precedents that are established. Keeps details out of media, faster process, player can get back to playing. The longer the process, the more negative media exposure, and money spent in legal charges. 
- Often use a publication ban: prosecutor cannot talk about case ever again
Dunn v. University of Ottawa (1995) 
- Punt returner got hit before he got the ball 
- Argument at OU were not coached properly 
- Coach and University were held liable 
- Didn’t held his position 
- No long-term ramifications for him 
- Broke his jaw
More v. Bauer Nike Hockey Inc (2010) 
- Player suffered severe head injury after being back-boarded 
- Sued for 10 million $ 
- Was dismissed in court, because the helmet is not made to prevent all head injury. There is no claim made by the company that the helmet will protect you from everything
If you have a Union, players have to file a grievance with the Union before suing the League 
- This is what happened with the CFL this year - Case was dismissed
Morrow v. Outerbridge (2009) 
- Sued the doctor 
- Surgery was not made correctly 
- Worsened his injury 
- Junior Hockey player 
- Ended his career 
- Was awarded 1.5 million dollars in damages 
- On the basis of lost earnings/damages 
- Proves that even if player isn't a pro (amateur), they can file for lawsuits and win. 
- Doctors have liability insurance, so his insurance company pays for it. 
Common Legal Defenses in On-Field Violence Cases 
- Self-defense 
- Consent defense: it was consensual so no crime was done 
- Denial, not sure how it happened, 
- People can see the act in a lot of different ways. Ref's point of view vs. player vs. coaches vs. fans 
- Jurisdictional defense: court is not proper jurisdiction for this matter for example. It should be in arbitration, other type of court room, etc.
2. Spectator Violence 
What is rink rage 
- When spectators become angry in the stands and start fighting players, other fans, coaches, referees, etc.
Why does rink rage occur? 
- Protective instinct 
- Boundaries may not be that clear 
- Former players in the stands, now parents, loose their shit in the stands 
- Who can be held liable? In Canada, the one perpetrating the act is held liable. 
Example Cases
R.v. Buchanan 
- Criminal case 
- Coach told parents that defense didn’t play well, parent of a defensemen lost it and punched the coach 
- Led to criminal charges
- NCR: not criminally responsible, on the basis of mental health issue.
De Groot v. Arsenault 
- 2 players on the same team 
- Arsenault is bullying the De Groot 
- De Groot told his mom
- She told her son to go fight Arsenault
- Arsenault’s mother doesn’t want her son to fight 
- Both parents then got into a fight 
- De Groot, who instigated the fight, is the one filling the lawsuit, because she was injured 
- Working consequences were suffered from injury 
- De Groot was awarded money for damages. 
- In this case, Arsenault is most likely not protected by Liability Insurance and had to pay the 2,700$ or something 
- Always different versions
Deshaies v. Asnong (2002) 
- Dad is upset about referee's decision 
- Kid got kicked out of the game 
- Dad jumps on the ice and punches the referee 
- Not a big injury 
- Referee was 16-17 years old 
- Dad was held liable
What is a riot?
- Individuals acting violently, collectively 
- 3 or more people assembled and conducting unlawful actions/ criminal actions
Who is liable when crowd rioting occurs? 
- Usually the people who participate in the riot both criminally and civil liable 
- Insurance companies of the businesses went after people that were caught 
- The city and the police can also get sued by insurance company for not protecting the assets of the defendant 
- Event the team can get sued
Absolute Liability 
- Organizers of the group that decided to riot can be held accountable 
- It doesn’t matter if they didn’t cause the damage, they are held liable 
- Just like if a nuclear plant is destroyed by a tornado, the city is held Absolute liable 
- Pro teams can also be held liable
Vancouver Riot (2011) 
- 90 police officers 
- 300 people were charged with criminal offenses 
- Most of them were found guilty 
- The only act of rioting is a criminal offense, max 2 years 
- If you have any mask on during a riot, anything covering your face, it goes up to 10 YEARS! - Seems unfair, because police officers are wearing masks and cannot be identified 
- Police officers are also often violent and can do unlawful things 
- Tied to alcohol consumption, frustration 
- Reacting to what is happening on the ice 
- Speculations that it was pre-planned 
- A lot of the people that rioted were not even hockey fans 
- Conspiracy theory that police wants riots to happen so they can test new gadgets, tactics, etc. 
- Previous evidence of "police provocateurs" where they go undercover and attempt to start riots. 
How can crowd rioting be prevented? 
- Close beer/alcohol sales before game ends 
- Increased police presence 
- Crowd control mechanisms 
- Punishments for spectators' behaviors such as playing in an empty stadium

3. Sexual violence in sport 
Defining sexual violence 
- Unwanted, sexual contact 
- Assault sexual contact 
- Sexual contact that is not consensual 
- You cannot consent until you are an adult
Laws pertaining to sexual violence in Canada 
- Sexual Assault: 10 years max 
○ Almost anything can be considered sexual assault in Canada 
- Sexual Assault with a weapon: 14 years 
- Sexual Assault causing Bodily Harm: 
- Aggravated Sexual Assault: LIFE in prison 
○ If person died, automatic first degree murder 
- Sexual Interference: adult has sexual interactions with a minor under the age of 15: carries 14 years maximum sentence. Doesn’t mean that the person was resisting. 
- 5 year rule: Person has to be more than 5 years older 
○ 15 with 20: legal 
○ 15 with 21: not legal 
- Sexual exploitation: takes out the 5 year rule. Increases the age of consent to 18. When someone has power over another. Ex. Coach with athlete, teacher with student: 10 year max Sexual harassment is not a criminal offense. Rape doesn’t exist in the criminal code in Canada
Is there a link between sport and sexual violence? 
- Hazing rituals 
- Yes there is a link 
- Someone was paid by the NCAA to say there wasn’t a link, although the scientists found the absolute opposite - 20% of sexual assaults were from athletes even though they represent only 1 to 3 % of the school's population.

Plea vs. Settlement 
- Plea: 
- criminal cases 
- Admission of guilt in exchange of something (ex. Sentence bargaining) 
- Settlement: 
- Civil cases 
- Do not require admission of guilt 
- Just want to move on 
- No trial, distraction, publicity, etc. 
- If no settlement, or if clauses of the settlement are broken, other prosecutions are to come
Forms of sexual violence in sport 
- Coaches assaulting athletes 
- Athletes assaulting each other (during play or hazing) 
- Administrators of sports assaulting athletes or other members of the organization 
1. An athlete assaulting someone 
2. Gang rape: multiple people assaulting one individual (ex. Teammates) 
Example Cases
R. v. James (1997/2012/2015) 
- Sheldon Kennedy (NHL), was in the show when he prosecuted 
- 19997, James plaid guilty of 350 counts, got 2 1/2 years sentence 
- He was released and applied to get a pardon 
- Hew got a pardon and went back to coaching 
- As he continues coaching, more players come forward 
- Theoren Fleury (back in Junior) prosecutes him again 
- Pleads guilty once again, got 2 years once again 
- Went to appeal, because prosecution thought the sentence was soft. Got 5 years 
- Another player came forward, and the sentence was made longer' 
- Coach is now out of prison, is working, but might go back to prison.
We don’t have statute of limitations in Canada around sexual assault: no time limit to prosecute someone when someone committed a crime (ex. 5 years after the fact you can't prosecute anymore)
More common as players grow up that they will press charges
Mr. Broomstick Incident (2005) 
- McGill University hazing 
- No criminal charges (surprising) 
- Rookies got sexually assaulted by seniors with broomsticks 
- Team got suspended for a season 
- It was found that Hazing has never stopped 
R.v. Yetman (2012/2013) 
- Goalie for the Brock Badgers (2008-2010) 
- Charged and convincted for assaulting 2 female students 
- Released on bail and was able to play during trial 
- Charged again for assaulting a sleeping student 
- Roommate found them and pushed him off 
- Got arrested at practice 
- Got 2 years less a day 
- Spent 2 years in prison, got out, and was charged again for the sleeping case and got 3 years afterwards as concurrent sentence. 
- Concurrent sentence: that person serves 2 years minimal, in this case he had to spend 3 years, meaning that he was then moved to a federal prison
- If it is under 2 years, you go to a provincial facility 
- Over 2 years: federal prison
OttawaU Hockey (2014) 
- Thunder bay 
- Players assaulted a female student of the local University 
- There was a rape culture in Men's hockey at Ottawa U, and a big problem
- The program was suspended 
- Coaches were aware, and tried to hide it 
- admission of guilt 
- Remains to be seen as the process is upcoming 
- Process was delayed due to lawyers scheduling conflicts 
- Guarantee in Canada: right to Speedy trial. If it takes too long, it might be dismissed. In this case it wasn’t the case because there was valid reason 
- Hockey players are suing the University for suspending them even though they didn’t do anything. Plead that it will affect their career opportunities, affect their reputations, and they just think it wasn’t fair to the players not involved in the committed crime.
Bertrand Charest (2016) 
- Administrator of sport and coach of alpine ski Canada 
- 57 different charges against him 
- Numerous victims have come forward and continue to do so. 
- Sexual violence
Why does sexual violence occur in sport? 
- Athletes have a big spotlight on them 
- More financial motivation to report 
- Easily identifiable 
- Linked to particular sports that have strong ties to masculinity or that are the ones more celebrated 
○ In Canada, Hockey Players are more targeted, Football Players in US 
- Athletes may have less clear notions of what is right or wrong due to coaches power and tradition 
- There are a lot of competitions within teams to sleep with as many women as possible 
- Peer pressure
Preventing sexual violence 
- Consent education for athletes 
- Healthy sexual relations workshop 
- Increased social control, more control, taking stands like OttawaU 
- More screening measures and tests 
- Criminal Record Check 
- In US, everyone that travels with the teams needs a background check

Defining doping 
- The use of a substances or techniques for performance enhancing in competitive sports
Forms of doping 
- Most popular is performance enhancing drug use 
- Blood doping: take blood samples and put into their bodies to raise oxygen count 
- Oxygen doping: some are allowed like training in high altitudes, oxygen chambers 
- Gene doping: putting someone else's genes in your body (no known examples): science has the capacity for that
Why do athletes use prohibited performance enhancing drugs? 
- Performance enhancement: stronger, faster, more accurate, more focused 
- Pressure by coach, management, other athletes 
- Injury recovering 
- Anti aging 
- To keep up with others that are taking some 
- Be consistent in performance through seasons 
- Not the best players are using them, often the ones about to get cut 
- No social control, and it is very hard to catch someone
Prevalence of Doping in Sport (recurrence) 
- Not known 
- Logistically, not very athletes are tested 
- It is always a random selection 
- 5 were tested positive at the Olympics 
- Never getting caught 
- 75% of CFL players were said to use steroids at one point 
- We don’t have tests for every drug or substance
Waterloo Football (2011) 
- Some athletes were arrested for breaking into houses 
- When conducting searches at the players' houses, they found steroids at one of the players' house 
- Program decided to test everyone 
- 9 players failed the test 
- Shows that there is clearly prohibited substances being used 
- Football program was suspended by the University
Why are many performance enhancing drugs prohibited in sports? 
1. Athletes' health is affected 
2. Interfere with the spirit of the sport 
3. Seemed unfair. Unfair advantage 2 of those 3 conditions must be met in order to be considered doping.
Should non-PED drugs be included in the prohibited list? 
- Raises a lot of questions
How is doping prevented and controlled in Canada? 
- Leagues and organizations decide on what players and athletes will be tested for 
- WADA: world anti-doping agency 
- Any sport that is a potential Olympic sport has to abide by the rules of WADA 
- WADA is said to be the International Code 
- Up to the governing body of each sport to decide on how to implement those codes 
- Need to enforce it at each level of play 
- CIS abides by the prohibited list of WADA - CCES: Canadian Centre for Ethics in Sports 
○ Have people testing random athletes in random sports across Canada. 
○ Costs $800 per test and it is leagues and/or organizations that need to pay for it
Is a strict liability approach fair to athletes? 
- Is it fair? Is it too harsh? 
- Some say that it is important for the integrity of the different sports 
- Is not vey different from any other law in Canada. Ex. Speeding 
○ Get the chance to defend yourself 
- People can fail tests by other means that just chemically 
○ Refusing to take a test 
○ Not showing up to a test 
○ Not giving your schedule to inspectors
What are TUEs (therapeutic use exemptions)? 
- Exceptions granted to athletes 
- Need a doctor note 
- Needs to be declared BEFORE THE FACT not after they get caught. Possible flaws in current doping control mechanisms 
- Some people get exemptions 
- Not an even playing field 
- Might go too far. For example, people taking stuff that are not doping but still considered cheating 
- A lot of people pass the tests 
- You can argue in a lot of ways that the testing procedure wasn’t legit 
- "Cleansing": BMS tartar sauce 
- Masking agents, although there are tests for those now 
- Timed drug use: athletes know that they won’t get tested more than once in a given season (very unlikely) 
- Playing the odds: chances are you won't get tested 
- T:E ratios (6:1 is allowed for men) Testosterone to Estrogen Ratio. Players are adapting their doping to the ratio. Ex. Take in more testosterone and estrogen (ratio stays the same as both substances go up) 
- Bribes: corrupted doping control officers
Doping and CDSA (controlled drugs and substances act) in Canada 
- Companion document to the criminal code to supplement offenses and lists relating to drug use 
- Coding mechanism 
- What is allowed under prescription or not' 
- Not illegal to possess steroids, just using them 
- What is illegal is trafficking steroids or to possess enough to be suspected of being trafficking 
- Illegal to manufacture and to attempting to purchase without prescription as well


Doping and the CDSA in Canada (continued)

CDSA
· Trafficking is outlawed
· Manufacturing without a license
· Being caught with a large amount – intent to traffic / distribute
· “Controlled”, not “illicit”
· means that these drugs aren’t necesarilly illegal in all senses, but they are controlled

R. v. Zettler (2013)
- Team busted for mass steroid use
- Player had a closet filled with steroids, seen as intent to distribute
- Convicted due to the large amount, intent to traffic
- 6- month prison sentence for possession with intent to traffic
- complicated case as he was also breaking and entering, had a criminal record
- Had this case just revolved around steroids, prison time would have been unlikely
- Normally, fines are administered under the CDSA for the street value worth of the substances

Dr. Anthony Galea (2009/2011)
· prominent Toronto sport doctor, investigated by RCMP
· treating many high profile athletes (including Tiger Woods and Donovan Bailey)
· ultimately concluded that he had unlawfully provided and prescribed drugs to athletes
· 2011 case (USA case), plead guilty to a small charge of carrying drugs over the border
· 2009 case (Canada), no charges



Difficulties in Prosecuting Doping-Related Criminal Cases
· Doctors have a lot of free range, therefore its difficult to say when they’ve done something unlawful, unethical, or illegal
· No clear guidelines on when they can and can’t prescribe things
· Crackdowns more so on trafficking and distribution of substances
· Very difficult for law enforcement to enforce however as it can be difficult to locate the source of the drugs, etc.

Possible Legal Challenges to WADA
· Modahl v. BAF [2001/2002]
· Runner
· Challenged her case base on procedural fairness
· Her urines samples were stored in a very hot airport, she said that this would have contaminated her samples and made them unusable
· She was successful in challenging her case, but then she turned around and sued the British Athletic Fed. for suspending her
· Even though she won her appeal, the courts decided she wasn’t deserving of damages, as doping control is required for maintaining the integrity of the sport
· No compensation in her case
· Important to note she was able to challenge the initial ruling on procedural grounds
· Meca-Medina [2006]
· Argued that penalties were far greater than the crimes
· Long distance swimmer, banned from sport, therefore couldn’t make a living for using a PED
· Economically unfair
· Courts said, for the integrity of sport, that these penalties are warranted, and therefore his case was not overturned
· Doping control is permissible even though it seems excessive and violates privacy, etc.
· Ohuruogo v. UK Athletics Limited [2006]
· Didn’t keep her whereabouts updated, and doping control were trying to find her to take a test – happened 3 times
· Suspended not for failing a test, but for not showing up
· She challenged the ruling based on invasion of privacy
· Courts upheld decision based on “whereabouts rule” which stands to this day

Alternative Approaches to Doping Control
· Random tests
· Already competive imbalance in sport, why not just open the floodgates – unrealistic
· People argue that creation of new synthetic drugs that are undetectable is already an alternative as less will fail tests
· Increased social control where all athletes are tested
· Flaws: not feasible, costs associated, too hard to monitor, etc.
· Education measures – promoting healthy eating, etc. – things which can improve performance and are within legal boundaries
Hazing
· Could be considered a form of violence, although not all forms of hazing are violent
· Hazing defined: an initiation of a new member to an established group
· Context of sport: rookie joining a team and going through some sort of initation
· Typology of hazing
· Violent
· Some degree of physical force
· Sexually violent, sexual assault
· Embarrassment
· Anything that could be construed as embarrassing
· Bad haircuts, having to wear certain clothes, etc.
· Monetary
· Very commonplace in sport
· Rookies often get stuck with massive bills for team dinners even though they make the least amount of money, etc.
· Task-oriented hazing
· Hazing involving doing tasks
· Rookies get stuck cleaning team bus
· Rookies do laundry for senior athletes, etc.
· Fear-based
· Scaring the player in any way, using fear tactics
· Blindfolding a player, etc.
· Hazing Prevalence
· No exact measure of how often this happens, as its often tried to be kept secret
· Why do athletes engage in hazing rituals?
· Traditional or cyclical aspect
· Danger in that cycle as some years acts may be more extreme than in past years
· Shaving rookies legs one year (not that bad) but then the following year shaving their eyebrows (more extreme)
· Fun, quells boredom for senior players
· Elements of trying to teach new rookies lessons, or try to shape their behaviour
· Hazing and the Law in Canada
· Hazing itself is not illegal in Canada, whereas in the majority of US states, the act of hazing is illegal and a criminal offence
· That being said, it is taken fairly lightly
· Lawyers, police, courts, etc have to look at already existing law when it comes to determining if there are any criminal acts occurring should things go too far during an act of hazing (e.g. assault)
· No hazing specific law in Canada, but despite this, there are still haing cases which have led to arrests, criminal convictions, etc.
· Tilbury Hawks (1994)
· An act of sexual hazing
· Senior athletes and ssome of the assistant coaches decuded to hold an initiation Olympics
· Buckets tied to their genitals and then pick were placed in the buckets (most pucks in bucket wins)
· Pushups while naked, their genitals would dip into glasses of beer
· Person who did least number of pushups would have to drink the glasses of beer of other teammates being hazed
· Charges were dropped against the senior players, coaches had their charge dropped to simple assault, served no prison time
· UGuelph Hockey (1996)
· Rookies told by senior players that there would be a rookie night, and told to prepare for it
· One of the athletes was particularly worried about the night
· Suspended this player for reporting the hazing and not participating
· Controversy as it’s not really acceptable to suspend someone for this
· Coach was then suspended for a game
· Player argued psychological damage
· Settlement reached as universities do not want information getting out, causes bad press – we don’t know how it got resolved, but it did.
· Legal issues in hazing cases
· Secrecy of the act, athletes unlikely to testify against teammates
· McGill, Montreal- student anally prodded with broomstick
· Rest of football season cancelled after a complaint lodged, but no direct testifying against specific individuals
· Strategies for Hazing Prevention
· Threat of cancelling games, season, etc
· McGill scandal
· Implement controlled activities where people get to know each other, in a safe manner
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