
Criminal law
“The entire set of principles, procedures and rules established by governments through the courts and criminal code in order to ensure public safety” )jones, 2015
Includes definitions of crimes, criminal responsibility, publishments, and defences to criminal charges
Criminal laws include both a prohibition, and a prescribed punishment
Criminal law and civil law
Criminal law 
- violation of public order, prosecuted by “the state”
· finding of guilt or innocence
· Buden of proof: beyond a reasonable doubt
· Results in criminal penalties such as , imprisonment
Civil law
· Infringement of contract or rights of another citizen
· Party who feels “wronged” brings civil suit
· Burden of proof: balance of probabilities
· Results in an award of damages such as monetary compensation 
The origins of criminal law
Most of the criminal laws in canada-murder, robbery, assault-were inherited from English common law
England does not have a criminal code per se.; rather, English criminal law operates on the principle of “common law”
Canada adopted its own criminal code in 1892, although it retained to per to create common law until the 1950’s
Common law
English body of law defined through success decisions by judges, over generations and even over centuries (common law is not defined through legislation)
Canadian judges are permitted to exercise discretion in their decisions, and often write detailed legal explanations to justify their decisions (similar to common law)
Common law crimes were abolished in canada in 1953, when the Canadian criminal code was consolidated
Some legal decisions (e.g. supreme court of canada decisions) can become binding on lower courts, but canadian judges are still bound?constrained by legislation (e.g., the criminal code)
The Canadian criminal courts
Adjudication of criminal cases divided between two levels of court-provincial or territorial “superior courts”, and provincial or territorial “inferior courts”
Provincial and territorial superior court judges are appointed by the federal government, but the courts are administered and paid for by the provincial or territorial governments
Superior courts deal with the most serious cases, both criminal and civil
Provincial and territorial court judges are appointed by the provincial or territorial governments; again, courts are administered and paid for by the provinces or territories 
Provincial and territorial inferior courts have jurisdiction over less serious criminal and civil matters
Provincial superior courts
Superior court-trial
-called supreme court of BC, court of queen’s bench in Alberta, superior court of justice in ontrio
-deals with serious criminal and civil cases; may hear appeals of decisions made by provincial/territorial court
-cases may be heard by judge alone, or by judge and jury
Superior court-appeal
· called B. C. Court of appeal, court of appeal of new brunswick, appeal division of the supreme court in prince edward island
· Hears appeals of decisions (criminal and civil) made by provincial/territorial court and superior court trial division 
· Cases heard by three appeal court judges
The court hierarchy
1. Supreme Court
2. Superior court-appeal division
3. Superior court-trial division
4. Provincial and territorial court (inferior court)
The court hierarchy cont.
-supreme court of canada hears fewest number of cases, and hears only those cases it considers important; makes decisions?sets precedents binding on lower courts
· superior court appeal division hears fewer cases that trial division of provincial/territorial court, but more cases than supreme court of canada; make decisions and sets precedents binding on suprior court trial division and provincial?terriotorial courts
· Superior court trial division ears fewer cases than provincial?terriotrial acourts but hears many more cases than superior court appeal division; makes decisions?sets precedent binding on provincial/territorial courts
· provincial/territorial courts hear the majority of cases - all summary conviction offences, hybrid offences
The glade decision 
· 1999decision by the supreme court of canada, referred as r.v.gladue
· Section 718.2 fo criminal code makes it mandatory for sentencing judges to take into consideration unique circumstances of aboriginal offenders
· Supreme Court confirmed this “is remedial in nature and is designed to ameliorate the serious problem of overrepresentation of aboriginal peoples in prisons”
The glade decision cont.
· decision encourages judges to take “a restorative approach” when sentencing aboriginals
· Court acknowledges that “the jail term for an aboriginal offender may in some circumstances be less than the term imposed o na non-aboriginal offender for the same offence 
R. v. Sharpe 
-R. v. Sharpe - upheld law making it illegal to possess child pornographu, saying that freedom of expression not absolute
-also said that individuals have right to use private, created (drawn) works for own personal pleasure
Summary offences and indicatable offences
Summary offences
- less serious offences, e.g., theft under 5000 (referred to as misdemeanours in the US)
· proceed directly to trial in provincial court (no preliminary inquiry)
· Generally result in maximum sentence of six months” imprisonment or 5000 fine
Indictable offences 
· more serious offences e.g., murder, robbery and assault (referred to as felonies in the US)
· Often involve preliminary hearing, to determine if sufficient evidence exists to proceed to trial
· May result in lengthy term of imprisonment ( up to life sentence for murder)
Hybride offences 
· majority of criminal offences in Canada fall under category of “hybrid offences”
· Hybride offences can be proceeded on by way of summary conviction or indictment
· Crown prosecutor (not the accused offender) decides of summary conviction or indictment 
Plea bargaining 
· accused gives up right to make crown prove its case
· Crown agrees to withdraw some charges, reduce to lesser charge, proceed by way of summary conviction, or to ask for concurrent sentences
The constabulary 
· England didn't have regular police force until shortly after the Norman conquest in 11th c. 
· See emergence of the "comes stable,” a mounted horseman who led the posse
· Comes sable = officer of the stable
· Constable = “a police officer of the lowest rank”
· Constabulary = "an organized body of police” 
The shire reeve
· shire reeve was “the top law enforcement official in the county”
· In charge of a “shire,” the equivalent of a modern day county
Justice of the peace
· statute of Westminster created “watches” in cities and towns, allowed the drafting o eligible males to serve as police officer 
· Justice of the peace act created official who had policing, judicial and administrative duties
· Justices of the peace became keepers of the peace for individual counties; held authority over constables and the night watch
Polling in canada
· provinces are responsible for policing within their own provincial jurisdiction
· Provinces may form their own provincial police force e.g., Ontario provincial police, newfoundland constabulray-or enter into contract with RCMP to provide provincial policing
· Municipalities are responsible for policing with their own municipal jurisdiction
· Municipalities may form their own municipal police department-e.g., vancouver policedepartment, Toronto policedepartment-or enter into contract with provincial police force or RCMP to provide municipal policing 
Hired guns
· RCMP do a lot of contract loving for provincial and municipal governments
· get orders from NHQ in ottawa, and are governed solely by RCMP act
Municipal police
· have jurisdiction only within minimal boundaries
· Enforce primal code, provincial laws, municipal by-laws, and some federal statutes
· Created your own force, combine with another municipality’s police force, or contract with provincial police force
The criminal justice process
Step 1
Crime reported to/observed by police
Police investigate crime, gather evidence
Step2
Police provide report to crown counsel
Crown counsel decided whether evidence will support conviction, and whether prosecution is in public interest
Step3
Prosecution begins with swearing of an information (usually by police) before a justice of the peace in provincial court
Justice of the peace decides whether or not to order a charge
Step4
Accused arrested, or issued with summons to appear in court
If arrested, accused Is usually granted bail; if held in custody, must be brought before court within 24hours
Step5 
If proceeded on by way of indictment usually starts with preliminary hearing in provincial court
If dealt with as summary conviction offence, goes straight to provincial court
Step6
Trial in superior court trial by judge, for serious indictable offences
Trail in provincial court by judge alone, for summary conviction , hybrid and less serious indictable offences
Sentencing 
· in adult criminal court, most common outcome is finding of guilt (over 60% if cases)
· After finding of guilt, sentences can range from absolute discharge (no penalty and no criminal record) to life in prison with no chance of parole for up to 25 years
· Over 50% of cases dealt with via absolute or conditional discharge, community service order, prohibition order, or suspended sentence 
· Most common sentence is probation (45% of convicted offenders)
· Sentence is served in the community (with conditions), under supervision of probation officer
· Average length of probation is about on year
Sentencing cont.
· custody is second most common sentence (sllight over 30% of sentences)
· Over 80% if custodial sentences are for less than six months
· If sentenced to less than two years, sentence is served in provincial correctional institution
· If sentenced to two years or longer, sentence is served in federal correctional institution
· third most common sentence is a fine (about 30% of sentence); fines are usually less than 1000 
The elements of a crime
-to obtain a criminal conviction, the crown prosecutor must prove beyond a reasonable doubt the existence of two main elements-an acts reus and mens rea
Actus reus = the commission of a physical act by the accused offender, e.eg, stealing something, hitting somebody, making a threat; to be a crime, the act must also be prohibited by federal statue
Mens rea = criminal intent, or mental culpability sometimes referred to as “the guilty minds”
Criminal defences
Partial defences, e.g. intoxication, or an alibi
· intoxication raises issue of whether defendant was fully able to form mens rea, or criminal intent
· Alibi raises issue of whether defendant was at crime scene and thus able to commit the alleged act, or actors reus
True defence e.g. mental disorder, actinginself-defense
- defendant admits to committing crime (actus refs), but was incapable or knowing the act was wrong (no mens rea) due to mental disorder
· defendant admites to commuting crime (actus refs)l but did not form the necessary criminal intent (mens rea), because he/she was defending himself/herself
Common law defences, e.g., duress
· defendant admits to committing crime (actus refs), but did not form the necessary criminal intent (mens rea), because he/she did so under threat of bodily harm or serious injury
The purpose of criminal law
Deterrence = discourage individual offenders and other members of the general public from offending

specific deterrence occurs when individual offender is deterred from reoffending as result of conviction and punishment

general deterrence occurs when members of general public are deterred from offending by seeing individual criminals convicted and punished for their actions
Denunciation = formally denouncing criminal behaviour, saying that is socially unacceptable and wrong
Retribution = punishement, making offender pay for his/her behaviour 

