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CLASS ONE

· internet- something is published as soon as it is posted, broadcast laws apply to internet
· must balance basic rights vs. public interest
· laws often limit the media
· legal wrong may be criminal, civil, or both- determined by how law deals w/it, not nature of offence
· civil- might settle out of court if one side realizes the other’s case is too strong
	Criminal
	Civil

	· codifies rules of behaviour (punishes societal wrongs)
· offences against society/anti-social behaviour
	· relationship between individuals without state intervention 

	· double jeopardy- once found not guilty, you cannot be charged again for that act but verdict can be appealed
	· can proceed even if criminal case dismissed or charges are never laid

	- guilty if proven beyond reasonable doubt
	- on balance of probabilities (likely>not)

	- maximum fine/sentence for each crime
	- depends entirely on evidence and judge/jury


Hierarchy of the Law
· constitutional- BNA Act 1867, 1982 Charter of Rights and Freedoms
· statute law (codified creations of government legislation)- fed, prov, municipal, civil, criminal
· common law- case/precedent (result of past judge decisions)- exists in tradition (not codified) and is always superceded by statute law
· Supreme Court decisions are binding on all other courts, until statute law is passed by Parliament
· serious charges must be tried in federal court
· legal vs. ethical- not always the same
Terms
· stare decisis- to stand by things decided- notion that prior court decisions must be recognized as precedents according to case law
· ratio decidendi- the reason for the decision- legal, moral, political, social principles used by a court to compose the rationale of a particular judgment; sets a binding precedent
· obiter dictum- a remark in passing- remarks or observations by a judge while issuing a ruling that are not a necessary part of the decision and are thus not binding (no precedent)
· ultra vires- beyond the power of a court to adjudicate
· intra vires- within the power of a court to adjudicate
· mens rea- guilty mind- mental element of a crime, i.e. intent to commit the act
· actus reus- guilty deed- wrongful act committed (must be present with mens rea)
· liability- state of being liable or legally responsible
· strict liability- liability imposed without finding of fault (negligence or intent)
· common law- (case law)- system of law based on precedent (past decision) rather than codified statute law
· statute law- codified (written) law established by legislative enactment
Criminal Law
· charge- statement of a crime
· prosecution- government attorney charging and trying the case against the accused
· guilty- having committed a crime (applies to verdicts and pleas)
· not guilty- not having committed a crime (applies to verdicts and pleas)
· arraignment- calling of an accused person before a court to answer an indictment
· indictment- written statement charging a party with a crime, drawn up by the prosecutor
· acquittal- judgment that a defendant is not guilty
· conviction- judgement that a defendant is guilty
· remand- to send back to custody (remandment = postponement in criminal proceeding)
· accused- defendant in criminal case
· prison- facility for lawful detention, especially of persons convicted of criminal offenses
· jail- facility for lawful detention, especially of persons awaiting trial under local jurisdiction
· preliminary hearing- hearing to determine if there’s probable cause or enough evidence to proceed w/trial
· probable cause- evidence (“reasonable grounds”) sufficient to warrant an arrest
Civil Law
· tort- civil wrong or wrongful act, intentional or accidental, resulting in injury/damage
· statement of claim- sets out why plaintiff is suing
· statement of defence- defendant argues why case is baseless and should not proceed
· notice of intent- plaintiff serves defendant with notice before making statement of claim
· suit/lawsuit- action brought before the court to recover damages or address a grievance
· liable- legally responsible
· damages
· plaintiff- the party suing another
· defendant- the party being sued
· examination for discovery- an examination under oath, of one party by the other
CLASS TWO

· Freedom of speech can cause pain to private citizens
· discrimination, invasion of privacy, stereotype, lying
· official limits penalizing seditious speech (hate speech, etc.)
· civil sections against misuse of freedom of speech (sue for libel)
· political correctness restraints (censorship)
· prior restraint
· prohibited from publishing something under certain circumstances (generally rejected in NA)
· two interests are secured (Milton)
· liberty to know
· liberty to utter and argue
· dynamics of limitation 
· civil law
· criminal law
· political correctness
· regulatory law
· speculative imposition (think they may be offended)
Affirmative Functions of Freedom of Expression
· Individual self-fulfillment
· develops individual capacities to think and reason
· to impose censorship is to affront human dignity
· doesn’t matter whether our audience is receptive- there’s an inner satisfaction when articulating our thoughts
· Enlightenment
· everyone contributing their kernel of knowledge- societal consensus (truth) will emerge and prevail (beliefs are not criminal, actions are)
· Self-governance
· can only exist when political ideologies can be heard
· political discussion seen as duty
· Safety valve
· prevent revolution
· don’t suppress them or they become dangerous
CLASS THREE

Canadian Charter of Rights and Freedoms
· specifically deals with civil liberties of freedom of expression/censorships
· protects against unwanted intrusion by government
· “reasonable limits prescribed by law that can be justified in a free and democratic society” (sufficiently clear and can be written down)
· halfway between US and British system- US is complete individual rights, Britain is collective
· unlike  Britain- more individual and written down
· US is not about collective rights at all
· individual and collective rights provide a balance between free speech and multiculturalism
· prior to 1982, law could only be challenged based on ultra vires, not because they infringed on liberties
· supreme law
· protects primarily individual rights
· Section 1- limitation of rights
· 33- notwithstanding clause- certain cases government can opt out of legislation for five years if they know it will be struck down by courts
· never used by federal government
· Section 2- freedom of expression
· Section 11- right to a fair trial
BNA Act
· section 91- federal (criminal)
· section 92- provincial (property and civil rights)
· 1938 Alberta Bill- media threatened with closure if they didn’t publish certain government things, ruled ultra vires because it infringed on government’s right to tax and banking
· obiter dictum- freedom of press could not be limited by province
Padlock Law
· any lock-up communist material was published (guilty until innocent)
· ultra vires
· intruded on federal criminal power, not anything to do with rights
1960 Bill of Rights
· civil liberties protected by statute (not part of the constitution)
· could be amended or repealed at any time
· only dealt with federal government, mostly symbolic
· power of judicial review- Supreme Court can strike down all/any legislation seen as unconstitutional (even if intra vires for government)
Test of Constitutionality
· jurisdiction- passed by proper level of government
· purpose- intent of legislation when enacted
· validity of purpose- was purpose to limit a now guaranteed right?
· effect- does it limit rights?
Proportionality/Oakes test
· pressing and substantial public purpose to the limit 
· rational connection to purpose of limit
· minimal impairment of rights
· public good must be in proportion to any harm of rights
· deleterious- negative effects of law
· saluterious- positive effects of law
CLASS FOUR

· province cannot opt out of federal legislation
· right to be left alone does not exist in common law
· our privacy laws are created by federal/provincial statute (if no statute law exists, you cannot be sued for invasion of privacy)
· losing someone’s information is not illegal
· Quebec has own charter in civil code to protect privacy
Criminal Code provisions
· 193-195
· naked ear (okay to record and publish)
· can’t use sound amplifiers (hearing aid okay)
· speakers, even by accident are okay (considered a broadcast)
· meetings- only need consent of one person in meeting to record and report
· no “legal expectation of privacy”- okay to publish
· 177- trespass at night (near a dwelling place)
· 423- intimidation
· goes beyond conventional news-gathering procedures
· indecent, harrassing phone calls
· disrupting a religious service (especially funerals)
· voyeurism- new addition
· includes electronic devices
· prevents people taking photos/videos where there is an expectation of privacy (sexual activity)- home, changeroom, shower
· can’t publish names of sexual assault victims, victim’s sexual history cannot be used unless relevant to case
Youth Criminal Justice Act
· protects privacy of young offenders
· name or anything that would reveal identity
· doesn’t apply if charged as an adult
Federal Privacy Laws
· prevents government and private businesses from distributing personal info to third parties
· these laws can also prevent you from accessing your own info (CSIS won’t let you have info they have about you)
Provincial statutes
· privacy acts
· Quebec civil code
· Quebec Charter of Human Rights and freedoms
· family and child
CLASS FIVE

· most provinces have their own privacy acts
· Saskatchewan exempts news-gatherers from these laws, but it is vague
· Quebec much stricter- “respect and privacy without exception”- only province where privacy is HR
· using photos, etc. without legitimate need for information of public is an appropriation of the image
Privacy and the Media
· photos
· can’t trespass, but can take photos from the sidewalk (police can seize your stuff if charged for something and it’s evidence, but cannot destroy it)
· public vs. private property
· you can be asked to leave
· crime scene- anything you do behind the barrier is allowed
· no right of access to what we generally see as public property (can always be asked to leave)
Children- misconception that you need to get parental consent to photograph children (but it’s convention to ask)

· you need permission to take photos on property, but free to photograph children if you’re off property
Bars- you can be asked to leave, but photos taken are fair game

Taping Conversations- if you a part of the conversation, then you can record/publish anything (you don’t have to tell them) unless they say it’s off the record.

· if you aren’t involved then you need consent of one person there to record
· issue with broadcasting 
· a person’s voice is part of their persona/property/defines us
· information is different- not part of our persona
CLASS SIX

The Defendant’s Case
· defences:
· truth- pith means no fault lies within the defendant (justifies the publication)
· consent- consent of the person to print
· fair comment- allowed to publish defamatory information since based on fact and others would have come to the same conclusion if they had thought about it
· qualified privilege- permission of the media to print anything [fair and accurate] that is said in certain places
· apologies/retractions are not a defense- made when can’t or don’t want to defend a prosecution- but prevents punitive damages
· punitive damages- given above and beyond general damages, usually when libel is serious and there is malice.  Used to further punishment against the defendant
The Plaintiff’s Case
· Publication
· must be a permanent form of some kind, piece seen by a third party
· wider the publication, wider the damage
· broadcast- has been done that they must pay for person
· publication changes on the Internet because even small distribution can be viewed by people all over the world
· Identification
· libel must be of an identifiable individual
· only a person libeled can sue
· can only sue for others if they are minors or mentally incompetent
· can’t libel large groups of people, the dead
· Ontario Class Proceedings Act- allows groups to sue including suing for libel
· Defamation
· A source and the paper can be sued for defamatory content
· judge has to decide if something that was defamatory in previous times is today or if something that wasn’t before should be now
· only judge can decide if words are defamatory- looks at social conditions, time.
· jury looks at individual case and context and whether words are defamatory in that specific case
· Some words are always defamatory, e.g. implication of criminal or sexual misconduct
· others are less clear- depend on who said it to who, context
· innuendo- statement is truthful and factual but implies certain things (still libel)
· red flag allegations: (could lead to libel actions)
· criminal conduct- accusing someone about criminality
· sexual impropriety or other immoral behaviour
· loathsome disease (euphemism STD, AIDS, etc.)
· professional misconduct or incompetence in one’s trade or business
· disgraceful or unusual behaviour 
CLASS SEVEN

· headlines, photo captions, and juxtaposition of photos with certain articles can be libelous even if the article itself is not
The Four Defenses: (consent, truth, fair comment, qualified privilege)

· Truth- all defamatory allegations- facts and comments (conclusions, opinion, innuendo)- must be provably true
· while you may be able to prove the facts, it is more difficult to prove truth of comments and opinions drawn from those facts
· if facts upon which the comments are based are not provably true, fairness is irrelevant
· Fair comment- only facts upon which comments are based need to be true
· defamatory allegations must be comment, opinion, conclusions, not statements of fact
· must be based on facts clearly identified in the publication
· honest belief, public interest
· fair- being in possession of the same facts, others in the community could come to the same conclusion without malice
· favoured defence of the media, and libelous statements do not even have to be true
· does not extend to allegations of illegal, corrupt, criminal, or morally reprehensible behaviour
· Qualified privilege
· includes:
· proceedings of Parliament, legislatures, and their committees
· public bodies that derive authority from Parliament or a legislature (city councils)
· proceedings of professional/trade associations which exercise authority over members
· lawful meetings held to discuss a matter of public concern
· synopsis of report, bulletin, notices, etc. issued for information of public by Parliament
· findings or decisions of associations relating to their members
· judicial and quasi-judicial proceedings
· qualifications for qualified privilege
· fair and accurate report
· no comment by reporter (cannot be used to defend an op/ed column)
· meeting must have been open to the public or info available to public (not leaked)
· no malice
· contemporaneous with court proceedings
· heard in open court by judge and/or jury
· plaintiff’s right of reply must be given if requested (if refused, defence cannot be used)
· consent & truth
· complete defences, cannot be destroyed by malice (intent doesn’t matter)
· Quebec- there has to be an element of public interest for Truth defence to be valid
· fair comment & qualified privilege
· public interest defences
· give privilege to publish defamatory material under some circumstances in the public interest
· defeated by proof of malice
· truth & fair comment
· facts must be provably true (belief/hearsay insufficient)
· Malice- misuse of a public interest privilege for personal gain or other ulterior motives
CLASS EIGHT

Right of reply
· demands of the defendant that they allow the plaintiff to place on the record his side of the story
· if refused, qualified privilege may not be used as a defence
· not an apology or retraction
· what the plaintiff would have said if they had originally gone on the record
Protection of Judicial Proceedings
· objective to prevent judicial proceedings from being prejudiced or tainted by extra-judicial information not before the court
· legal consequences may arise out of the common law (e.g. contempt of court, a common law criminal offense)
· statute law- there are a number of criminal statutes that include various prohibitions and publication bans (statutory prohibitions against publishing certain things even when they are said in open court)
· norm is openness
· inherent power of judges to determine what happens in their courtrooms, which extends to excluding the public (and sometimes the media) from the proceedings
Exceptions to open court rule:
· in common law- when justice cannot be done otherwise
· in statute law- administration of justice, fair trial, morals, privacy
Criminal Code
· wiretaps- protects privacy/ law enforcement
· sexual activity evidence- protects privacy / administration of justice
· identity of complainants, witness under 18 in sexual assault cases- protects privacy/administration of justice
CLASS NINE

· two ways judicial proceedings are protected
· statute law- criminal code, plus federal/provincial statutes
· contempt of court- a criminal offense which protects judicial proceedings as a whole
Criminal Code (cont’d)

· search warrants- protects privacy/administration of justice
· bail hearings- protects fair (unprejudiced trial)
· testimony given at a bail hearing can be banned from publication due to its potentially prejudicial nature
· judge must grant a request for a publication ban at a bail hearing
Preliminary Hearings
· determines whether there is sufficient evidence to proceed to trial
· no determination of guilt or innocence
· only the Crown presents its case
· judge may order an in-camera hearing to prevent the media’s attendance in order to prevent internet publication or foreign coverage
· there is very little we can do to prevent bans from being circumvented via internet
· anyone in courtroom can call up friend in another country, give that person info to post
· protects administration of justice 
· open justice is guaranteed in the Charter, although Charter also guarantees fair, unprejudiced trials
· trials are often influenced by public opinion as much as anything else
· publication ban on evidence given at preliminary hearing
· protects fair trial
· judge must grant a request for a publication ban on evidence presented- non-discretionary
· ban lasts until preliminary hearing is over, two scenarios
· if accused is discharged, evidence from hearing can be published
· if accused is remanded for trial at a later date, evidence may not be published until or unless it becomes evidence at the trial itself
· additional evidence from preliminary hearing can’t be reported until after trial is over
· issues of innocence/guilt are often determined by confessions
· if a confession (at a preliminary hearing) is excluded from a trial, it may mean that the Crown’s case is significantly weakened
· but if the jury hasn’t been entitled to hear it, it cannot be published 
· automatic ban on all confessions/admissions of guilt (direct or indirect) due to prejudicial nature- protects fair trial
Jury Trials
· protected in three ways:
· 648
· protects fair trial (only those heard by jury, not judge alone)
· voir dire- a trial within a trial, happens if Crown wants to admit confession or other disputed evidence into trial- ascertains admissibility of evidence (the jury is not present) by hearing witnesses, etc.
· if disputed evidence was a confession, voir dire would ask if it was voluntary, etc.
· if evidence is ruled inadmissible, it may never be referred to again unless trial is over (because jury not entitled to hear about it)
· if it is ruled inadmissible, jury is recalled and evidence is heard, voire dire is repeated in front of them, at which time evidence may be reported
· Youth Criminal Justice Act
· young offender is anyone under 18 when crime is committed
· publication ban on any info that would identify young offenders
· permitted when:
· offender tried as an adult (raised to adult status)
· youth convicted of serious offences but receives a youth sentence and there is no explicit publication ban (1st/2nd degree murder, manslaughter, sexual assault)
· application ban by police to apprehend a youth who poses a danger to others (expires after 5 days or when youth is apprehended, whichever comes first)
· youth is accused but not yet convicted
· upon reaching 18, youths not in custody can publish information about themselves
· Contempt of court
· umbrella law protecting system of justice in three ways:
· scandalizing the court (libeling the justice system, bring it into disrepute)
· breach of court order (if you breach an order you can be held in contempt)
· sub judice (under the jurisdiction)
· problem with contempt law- it is not codified, it is a common law criminal offence- as a result, its interpretation and application are uneven (unlike statute law, which is precise)
CLASS TEN

· statutory aspects protect specific aspects of trials- contempt of court exists parallel to these provisions
· contempt of court is an offense where judge acts as a prosecutor and a judge- you can be sentenced to contempt on the spot in the courtroom
· only defense is through same judge in attempt to purge the contempt- judge will ask you to show cause (why you should not be held in contempt of court)
· if you are only fined $50, you will have a criminal record and no one is immune except head of state
· three facets of contempt of court:
· sub judice rule- protects fair, unprejudiced trial
· scandalizing the court- protects dignity, reputation of court and justice system
· breaching court orders- protects authority of court
Sub judice rule
· any act that interferes with the court’s determination of guilt or innocence (fair trial)
· strict liability offense like libel:
· proof of the act of publication constitutes the offense, and no proof of intent or actual prejudice is necessary
· eight publication breaches of the sub judice rule in contempt law:
· confessions/admissions of guilt before they become evidence at a trial
· previous convictions/evidence of bad character not in evidence
· reporting one proceeding prejudicial of another (e.g. multiple people, two plead guilty, third hasn’t, can’t publish because of guilt by association)
· prejudging (trial by media)
· urging a result
· abusing parties to an action (e.g. ridiculing someone’s ight to a fair trial)
· photographs of accused if identification is in question
· concurrent media investigations
· factors affecting likelihood of being charged with contempt:
· timing/active proceedings
· size of community
· intent (relevant only in scandalizing)
· trial by judge without jury
· place of publication
CLASS ELEVEN

Breach of Court Orders: Revealing of Sources
· source confidentiality is a tradition and does not exist in Canadian law
· journalists seek legal right to keep source confidentiality
· only lawyers and spouses have legal privilege
· shield law- statute that creates a privilege for journalists
· in Canada kind of a quasi-privilege that has appeared in common law as a result of judicial decisions not to demand of journalists that they reveal their sources
· journalists do not have class privilege- they are not all automatically protected
· case-by-case basis, case-by-case privilege
· how do we define journalists? freelancers? part-timers? bloggers?
· shield laws are written in such a way that they can be easily circumvented by others
· Wingmore’s canons- list of qualifications that have to be met in order for a group of people to be afforded class privilege (all four must be met)
· The communication must originate in a confidence that it will not be disclosed
· The element of confidentiality must be essential to the maintenance of the relationship
· The relationship must be in the public interest
· The injury caused by disclosure would be greater than benefit to the administration of justice
· If a class of people is to be given class privilege, all four requirements must be met by everyone in that class on every occasion
· Wingmore did not consider journalists to have class privilege- they do not all always meet the req’s
Disclosure may be compelled if:
· information is useful and relevant (to the disposition of legal issues)
· when a journalist has information pertinent to a public inquiry
· when a journalist has information pertinent to the determination of guilt or innocence in a  criminal proceeding 
· when a journalist is accused of malice in a libel proceeding (most common of the three)
· i.e. misuse of a privilege for personal gain
· when malice is an issue in a libel case and confidential sources were the source of info, generally speaking the journalist will be compelled to name them
· there is no other way of getting the same information
· no conflicting law or principle that would be breached by disclosure

