
Business Law – ADM 3360

Lecture 3

· Preparation for midterm week before
· Not a fan of multiple choice
· Oakes Test
· Charter of Rights
· Pick an example and drill it through the process
· Whatever the topic is, the process is what matters
· If you meeting those requirements, it’s how you defend those steps
· On which grounds can we actually request that our driver’s licence have a strainer on our head for the photo?
· “See the window in a different way”
· Court organizations
· Risk
· If you get hit by a bus, who speaks for you?
· Electronic donation of organs
· Extracting and implanting organs 
· Ethical questions we must ask ourselves
· We don’t have the answers because the law is so behind

Oakes Test: 

Section 1 of the Charter: The Canadian Charter of Rights and freedoms guarantees the rights and freedoms set out in it subject only to such reasonable limits prescribed by law as can be demonstrably justified in a free democratic society

· Provision that is the guideline tool to build the rest
· Details how the rest will follow

The issue with the next day pill  protected under the charter as the right to life

The pro-life movement is coming stronger, last week they got a chance to put their flag in front of city hall.
· Should a man have an actual right to an abortion?
· In common law in Ontario,
· I am a woman, pregnant and I drink everyday a 40 oz and drugs as well
· If there is no money to pay, I prostitute myself
· Baby is 6.5 month fetus
· As a mother, have I don’t anything wrong and can you regulate my behaviour as a (future) mother?
· The mother is sovereign over her body
· You cannot prevent her form taking drugs and the 40oz everyday
· If you tell her you can’t? “Then next time she is pregnant I will ask you did you do your Pilates?”
· If you tell the mother that you can control what she does with alcohol and drugs, then technically the mother can control what you do with proteins (being vegan for 9 the next9 months).
· This story, a young girl who is pregnant, in her early 20 s, 8.5 month pregnant
· Shoots herself with shotgun in between the legs
· Baby is born with bullet in the head
· Has the mother committed a crime?
· Over time, would you reunite the mother with the child?
· For the well being of the child, for the family?
· Yes.
· Mother was going through severe depression, and she technically did not commit a crime under the criminal law of Canada.
· Sister during class that the prof taught, that the mother was in despair and she was stuck
· Did things that were out of control
· In law, it is not a criminal offense because the child was not born yet.
· Oakes Test: 
· The government must establish that the law under review has a goal that is both “pressing and substantial.” The law must be both important and necessary. Governments usually successful in this first step. 
· Example: Pit bulls in Ontario
· What is a pit-bull first of all?
· Pit-bull includes: 
· E) a dog that has an appearance and physical characteristics that are substantially similar to those dogs referred to in any of the clauses (ad) to (d); (“pit-bull”)
· Who will know what the specific pit bulls look like?
· The cops could not chase it technically because he might now exactly know what type of pit-bull or dog he is looking at (does he have the guide on dogs in his cruiser?)
· The pit-bull degree of bite is 340 vs. German shepherd’s bite is 290 approximately. 
· Degree of Context
· The court then conducts a proportionally analysis using three sub-tests.

· The government must first establish that the provision of the law, which limits a Charter rights, is rationally connected to the law’s purpose. If it is arbitrary or serves no logical purpose, then it will not meet this standard.

· Secondly, a provision must minimally impair the violated Charter right. A provision that limits A Charter right will be constitutional only if it impairs the Charter right as little as possible or is “within a range of reasonably supportable alternatives.” (4)
· Example: recycled airbags
· The chip wasn’t working properly and so there are over 100,000 of them floating in Canada as recycled airbags
· Put pieces of dynamite in the airbag mechanism
· No serial number, can’t really tell when you’re buying a car

· Finally, the court examines the law’s proportionality effects. Even if the government can satisfy the above steps, the effect of the provision on Charter rights may be root high a price to pay for the advantage the provision would be provide in advancing the law’s purpose.

· Shipping electronics and parts overseas to dump them underground (India, China etc…)

· Casino Lac Leamy – Cigar Lounge, passed a legislation for that in order for it to be legal
· Otherwise you cannot have cigar lounges 
· Only for testing
Five Key Steps:
1. Found a right or freedom in the charter
a. Go through the Charter
2. Show me that right of freedom has been breached
3. The right of freedom has been enacted by the state
4. A shift in the burden of evidence
a. The crown must prove this
b. The balance of the probabilities
c. It’s more likely than less likely to happen
d. Once they have found that standard, they can pursue it if not, step 5
5. Redressed measures by the courts

Example: someone giving birth
· In Ontario? Yes – Montfort hospital
· Placenta
· Signed papers before delivering the child?
· Yes, but did not read
· When you into the delivery room, do you get to decide the minutes between contractions?
· No, you walk on the ground floor and then pop up on the 8th floor
· Epidural 
· Go into the room  deliver, the placenta is a legal thing
· Can choose to keep the placenta
· Plant it in the ground to show life
· Options to consume it
· Why would it be something to encourage women to do? – Eat the placenta
· Natural hormone cycle replenishment
· Nutrients too
· Umbilical cord too can be consumed
· Biotech is going faster than ever before, there are many things that are being able to be done in labs
· Stem cells
· A lot of animals are being genetically modified to get it to be compatible on humans
· Process – state regulates what we do with the placenta
· Right to life – choose what to do with it
· Can’t take it away from you
· The hospitals might want to keep the placentas to do stem cell research
· Severe burns
· Skin cream
· What are these proteins coming from? – In creams and shampoos
· Research and final products purposes
· You cannot technically just sell the placenta as a business
· The Walrus
· The average Canadian is 60% close to living pay check to pay check
· Due to copying others and living with a competition
· System does not generate more income, unless there is a field that we can generate a career path in our lifetime

Court System: 

· Supreme Court of Canada
· Each judge is of his own opinion on law
· In this class we teach mainstream law, however there are people which interpret the law with their own opinions
· Mainstream law vs. expectations
· The Supreme Court of Canada is Canada’s final court of appeal. It serves Canadians by deciding legal issues of public importance, thereby contributing to the development of …
· Peony judge – highest seniority
· Always a judicial branch, protecting democracies in the western world
· Example: limiting the amount of beer you can buy from one province and bring it back into another
· Supreme court looks at the case and assess how much they should allow to be imported from different provinces
· Taxes is the main reason that the law for limits is in place
· There is a presumptive ceiling of 18 months on the length of a criminal case in provincial courts, from the charge to the end of trial
· There is a presumptive ceiling of 30 months on criminal cases in superior courts, or cases tried in provincial courts after a preliminarily inquiry
· Jordan Case, upsetting a lot of people because it the criminal is outside the 18 or 30 month delay then he is technically not guilty (or cannot prosecute because outside the time limit).
· Deals with mater of law not with the facts
· Unless the facts are critical in certain cases
· Example: 
· A steals a car, and drunk, crashes car and steals money from the bank
· Car = 4 years, Drunk = 1, etc…
· The longest one will determine his term for example
· In some cases, in murder for example
· Killing the 3 RCMP officers, doing 25 years x 3 officers = 75 years
· Is it cruel punishment?
· He would rather fight till the end and get shot by a bullet rather than serve 75 years and die in jail.
· Right to appeal must be granted by the court
· The right to be topless in public
· Yes, as long as it is not sexual
· Victoria’s Secret marketing is for men first then women
· In BC it is a public offense
· In Ontario it is not, as long as it is not sexual

· La Senza and vie en rose displaying big posters of women
· Should they technically move the posters and keep them inside the stores?
· Instead of the public in the hallways seeing them
· Supreme Court
· Federal courts
· Provincial Courts
· Appeal Court
· Cannot just go to any court, have to be classified under a certain one
· Tax Court of Canada
· Those who go to the tax court, are accountants before they become lawyers
· Federal court deals with immigration etc.
· Military court
· Soldiers do not impose wrong behaviours to others
· Example: sent on a ship to support troops in the middle east
· Cannot fraternize
· Discipline of the Canadian troops example

· Court marshal – serious of officers that will judge other officers
· Code Red discipline 
· A few good men movie tom cruise
· In Afghanistan, the enemy of Canada is the Taliban
· There is a set of steps and processes and the officer will never press the button to send the drone or shoot the sniper unless the lawyer gives the okay
· Taliban hit from airstrike 
· 50 degrees Celsius
· Will not survive longer
· The officer shot him with pistol as a mercy killing
· How do we know he is suffering?
· Do we have a right to execute him because he does not have a weapon with him?
· No you remove the weapon only and help the person die peacefully  
· Check if he has a religious document or if he needs anything to be done before leaving him
· Villager Guardians have boy toys
· Offensive position?
· Is he attacking you? – Have to assess these things before making any moves
· Colonel, who made a mistake in caulking the gun, not shooting as often, missed the test pipe and got punished and removed of his duties under the courts. 
· 1 Canadian citizen in every 7 will have a criminal record – hard to hide it, cannot hide it, kills people’s careers and futures
· Everyone makes mistakes, obviously some crimes should never happen but others may be very minor
· Ontario Court of Justice – most busy court 
· Superior Court of Justice – all civil cases
· Terrorism
· Hijacking
· Very serious topics 
· 1 in 2 people will get divorced

The Millionaire Mind – Thomas J. Stanley, Ph.D.

· You may not know what you always want but you know what you don’t want or you don’t need

www.ontariocourts.ca/ocj/general-public/introduction-to-ontario-courts/

· Different courts and their regulations and laws
· Criminal vs. Civil

· One of the key things in our legal system is called judicial independence
· The courts must be impartial
· Security of tenure
· Once appointed, a judge is eligible to serve on the bench until retirement (age 75 for federal judge and 70 for some provincial judges)
· Judge resigned because of sexual assault case
· Told victim why she had done more to prevent the alleged rape
· “Keep your knees together” comments etc.
· Had he not resigned, it would have to go through parliament
· Financial security
· Have to be paid enough so that they can’t be bribed
· Administrative independence
· “Cannot comment on something in front the court”
· Story:
· When you are in love, you would do a lot things you wouldn’t do otherwise
· In love, you sign everything
· Hope is what guides us
· Strongest element that pushes us to the next level
· The way we progress is very positive
· We don’t underhand how the world is so affected, hope and love in the picture; this has been a new concept since around 70-75 years. 
· Judge Lori Douglas has nude photos
· Her husband has the photos of his wife
· The judge’s husband offers the lawyer to have sexual relations with his wife (the judge) in order to waive the invoice that he owns him
· She gets appointed to the bench, her husband dies and there is a sexual harassment case filed from the lawyer
· She never told the courts that she had taken nude photos
· Judges have to declare everything that could be used against them
· She did not declare the nude photos, thus she had to be asked to resign
· Can you live with your stories 20 years from now?
· Senator Don Meredith – 51 years old
· Had relations with a girl when she was 16, sexual relations when she was 18 using his authority as a senator
· Did not commit a crime technically
· Ethical issue – should he resign? Yes.
· How do we define moral character in 2017?
· When it’s too vague, how do we define it?
· [bookmark: _GoBack]Example: Brock U student discipline code of conduct tells you what you can’t and cannot do

· Carleton University had to apologize for gay testing based on some images of semi-naked men and woman – how the pupil of the human reacted
· Judge cannot do the same thing as politicians or regular people
· Won’t pass the test because they check everything, 16 people have you documents 
· CRA, Personal life, alimony pension
· Politicians and regular people for example aren’t as severely judged for smoking marijuana for example

· Canada crime record gets cleared after 18, not in the USA

Notion of Risk: concept of identifying and/or managing a possible event or a circumstance that may cause hardship or damages
· Example: floods specifically not covered under the insurance but water damage okay

4 Steps in the notion of risk:

Identify the legal risk: we need to know 4 things 
· Functional area that makes the decision – who makes the call
· The business decision itself – do we remove equipment on ground floor after flood 
· We look at the business relationship with parties – who are we involved with – insurance company
· The Operations – how did we conduct ourselves

Evaluate the risk: 
· Probability of the event
· The severity of loss
· Management Plan
· Avoid the risk
· Reduce the risk
· Transfer the risk – selling a knife to someone
· Risk retention – control the risk

Implement the plan: 
· Carry out the plan
· Revise the plan

Concrete pillars in classroom or for buildings– not only for structure but for war purposes too (bomb control, trucks carrying bombs)

Next time: power of attorney, what happens when you die.
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