35 MC questions and 2 development questions:
· MC and Development questions will both include case study (i.e. a short scenario followed by a series of MC questions; a one-page case study followed by two short development answers);

Main Topics covered:
The right of association and the Charter;
· 3. Every employee has the right to belong to the association of employees of his choice, and to participate in the formation, activities and management of such association.
R. S. 1964, c. 141, s. 3; 1977, c. 41, s. 3.

· 17. No one may practise discrimination in respect of the admission, enjoyment of benefits, suspension or expulsion of a person to, of or from an association of employers or employees or any professional order or association of persons carrying on the same occupation.
1975, c. 6, s. 17; 1994, c. 40, s. 457.

The admissibility of Petitions for certification:
· Deadlines and conditions for certification;
· Conditions:
· Can only be submitted by an association of employees ((a) “association of employees”: a group of employees constituted as a professional syndicate, union, brotherhood or otherwise, having as its objects the study, safeguarding and development of the economic, social and educational interests of its members and particularly the negotiation and application of collective agreements)
· These kind of employees must be excluded: management, independent contractors, must be done in good faith
·  An appropriate Bargaining Unit must be identified
·  Must recognize that the association requesting certification is representative of the absolute majority of the employees in the Bargaining Unit
· No minimum number of employees needed, even one employee can form a union, as long as it’s the majority of the “Bargaining Unit”
· The employer must be an existing “enterprise” 
· Could include a business which has not yet begun operations
· Petition must include the necessary majority f employees who will eventually be part of the “enterprise”.
· According to the QLC, it doesn’t even have to be a legal person 
· An association must exist, function and have members who have signed membership cards, hold meeting of formation, must collect dues from members, must adopt a constitution and elect Union “Leadership”. 
· Deadlines: 
· An unrepresented group of employees is “free” to present a petition at any time (Art. 22 a) QLC)
· There is a first come first serve rule  the petition is filed the same day of its deposit at the CRT offices (Art. 21.1 QLC) 2 petitions filed the same day are considered concurrent and will both be treated and considered – either may subsequently be withdrawn or dismissed;
· Inadmissible petition according to the First to File rule: Will not be subject to the mandatory 3 months waiting period for the filing renewed petition for certification under Art. 40 QLC: any association whose petition has been refused or has been withdrawn, cannot present a new one before expiration of 3 months  this does not apply to the situation where a petition is dismissed or withdrawn:  
· As a result of “First to File” rule
· As a result of merging of municipalities and school boards, integration of personnel within urban communities, and establishment of transit authorities
· As a result of a “Procedural” defect
· As a result of an association which has ceased to exist
· As a result of an association which no longer comprises the absolute majority of the employees of the bargaining unit
 Unions avoid the problem of the 3
month rule by creating a “New” Association to file a
new Petition - It will have with a new name, new Board of Directors
etc.– Even if its members will be the same as well as some of its “Officers”  Also, a different “Local” of a larger Union (i.e. FTQ, Teamsters etc.) can be considered a different Association;

· Once a first petition is filed and is pending, any subsequent petition is inadmissible (Art. 22 a) QLC)  It must have been validly filed and meet QLC admissibility rules  the fact that it may subsequently be dismissed is irrelevant
· The fact that the first petition only covers a part of the bargaining unit and the second a larger group is irrelevant.
· All Deadlines under Art. 22 are “public Order” 
 Cannot be overridden by a clause in CBA;
• If the final day of the deadlines falls on a statutory holiday, a Saturday or a Sunday, the deadline is extended to the following “juridical” day (Art. 151.1- 151.3 QLC);
• Otherwise the holidays which fall in the middle are counted;
• The CRT must make all Petitions for Certification available to the public (Art. 27 QLC); By any means it deems appropriate;
• i.e. online;






· Participation of employer, employee and union in certification;
 management employees and independent contractors cannot participate
wise to chose a representative set of employees


· What can employer do during certification process?
 employer cannot change working conditions while the petition is in certification

The Code prohibits any employer or their representative from interfering in an association of employees by prohibiting them from seeking to dominate, hinder or finance the formation or the activities of any such association, or to participate therein. It also provides that they shall not “use intimidation or threats to induce anyone to become, refrain from becoming or cease to be a member of an association of employees…”.19 An employer is therefore not entitled to interfere in union activities, particularly since it is not considered to be an “interested party” for the purposes of determining the representative nature of the union.
 It must not make any threat, directly or indirectly;
It must not make any promise, directly or indirectly, to induce the employees to adopt its views;
What it says must be defensible as being true;
It must address the individuals’ thinking and not play on their emotions;
Its interlocutors must be free to listen to or receive its message, or not;
In some respects, it must not use its authority as employer in any way to promote its anti-unionization opinions.

· Who can be included/excluded from union?
 management employees, independent contractors must be excluded?!
 whoever pays union fees is included in the union 


Competing petitions for certification:
Any Petitions made based on the various deadlines will be examined successively;
  When a petition is filed under one Raiding Period, other Petitions made under a different Raiding Period must wait;
– i.e. Petition under Art. 22 e) will have to wait until a petition under Art. 22 d) has been determined
· How are multiple petitions evaluated?
 If multiple petitions are filed during the same raiding period, they will be treated concurrently;
– Treated as if were both they filed on the same day;
– They will be examined on basis of which one is “representative” of the bargaining unit;

Union challenged by another Association (raiding periods);
 A new Association can present a Petition to represent a group of employees already represented by a Union in 4 different situations:
1. Art. 22 b.1): Where the Union has been unable to negotiate a CBA within 12 months of its initial certification;
I. Unless the dispute has been submitted to arbitration by the Minister (upon request);
II. Unless there is currently a Strike or Lock-out;
III. A new Petition (Raiding period) can be made as soon as a strike or deadline ends;

2. Art. 22 c): Where the Union concluded an initial CBA but was unable to renew it within 9 months of its expiration;
3. Art. 22 d): Where the Union concluded a CBA of 3 years or less;
I. Raiding period from the 90th to the 60th days before the expiration of the CBA 
II. An “extension” of the CBA would not prevent such a petition (Raiding periods are “public Order”);
III. In the public and para-public sectors, the Raiding period is between 270 and 240 days before the date of expiration of the CBA (Art. 111.3 QLC)

Appropriateness of a Bargaining Unit;
 The BU must be “appropriate” for certification to be accepted, union must have majority representation within the chosen BU
 The choice of the BU to represent is “Strategic” 
 If the BU is too large, it might be difficult to attain majority representation
 The union might try to limit the group to where it has the most support
 The dismissal of a petition would force them to wait another 3 months
 Often, the only thing employers can contest is the appropriateness of a BU in certification

5 Criteria for appropriate BU:
1. Common interests within the bargaining unit, although not sufficient, it must be proven (or lack of it)  based on: nature of functions, qualifications required, structure applied to employees and supervision. 
2. Employer/employee history  CRT(TAT) tends to apply the same BUs to similar groups of employees in similar industries (auto workers, universities …)  left over employees are usually grouped together
3. Employee preference displayed by support for proposed BU
4. Geographic area or territorial activity of the employer. To be considered:	
a. Existence of several establishments
b. Size of territory
c. Mobility among employees of different establishments
d. How easy is it to manage a BU in one establishment separately?
e. Will the distance between establishments be a hindrance to a single BU?
5. The promotion of labour peace  avoiding a multiplicity of Bus within an enterprise is positive for labour peace
Summary of Criteria for Appropriateness as applied by CRT
• The BU which includes all employees is usually deemed appropriate;
• All other things being equal, the CRT will favor a larger BU over a smaller BU;
• A relatively small BU must be strongly supported by employees;
• Certification by individual establishment is considered a natural BU and appropriate;
• Office workers are usually considered distinct within an enterprise;
• Full-time and part-time workers will be part of same BU;
• Casual employees (periodic) will not be included in BU but can form a distinct group;
• An agreement between employer and Association may result in exceptions to other criteria;

**The more CBAs need to be negotiated by the employer, the more likely that there can be cycles of strikes/lock-outs. **

Effect of the Sale of the business: effect on union and CBA;
Art. 45 QLC states that all rights and obligations under a CBA are transferred to any NEW EMPLOYER, this includes sale, merger, acquisitions, divisions or change in legal structure.
· The CRT has the jurisdiction to enforce ART.45 QLC
Sale of business should not affect employees, as the CBA is binding to the enterprise and not the employer. (Applies to public, private, and municipal corporations)
Basically, if the undertaking stays the same (the business activity), the CBA stays. Even if part of the business is sold or contracted out, for example, janitorial services, the undertaking stays the same, the collective bargaining stays with the BU.

Obligation to negotiate CBA (in good faith); must negotiate with diligence and in good faith
Penal sanctions if not  failure to recognize union or failure to negotiate – 2 separate offenses – fine of $100 to $1,000 for each day offense continues (Art. 141 QLC: sanctions for employer)
Fine of $100 to $500 for each day offence continues - $1,000 to $5,000 for any subsequent conviction (Art. 144 QLC: sanctions for associations or any person who fails to comply with QLC) 



 Based on general powers of the CRT to render any appropriate order Art. 114, 118,119 LRQ);
– Order employer to cease communicating with employees directly;
– Order employer to negotiate with Union;
– Order the signature of an agreement agreed to informally
– Set deadlines for Union and employer to submit final proposals;
– Order arbitration upon failure of “final Proposals” deadline;

Negotiation of CBAs;
Usually, the union submits the proposal for a CBA, but employers have recently taken a more aggressive approach and taken the initiative 
 Typically, non-financial working conditions 

Duration of CBAs;
 Minimum is 1 year (null if less)
 maximum is 3 years for the first CBA of a BU (reduced to 3 if more)
 CBAs longer than 3 years are acceptable for subsequent CBAs
 If duration not specified, will be 1 year
Art. 59 QLC: working conditions are maintained following expiration of CBA until the right to strike/lockout is acquired;
At that point, employer may unilaterally change working conditions by sending a notice to the Union, which can respond with a strike;
Grievances resulting from issues born before expiration of CBA can continue after its expiration;

Content of CBAs;
 CBA includes any issues related to working conditions;
• Cannot be contrary to Public Order;
– e.g. LSA, Charter of Rights, Orphan clauses, forced retirement;
• LSA rules on Psychological Harassment are deemed included in any CBA;
• Art. 41-49 of the Charter of the French Language are deemed included in any CBA;
• Act Respecting Occupational Health and Safety is deemed included in any CBA;
• An employee sanctioned for exercising rights under these laws can file a grievance under CBA;

The arbitration process for grievances;
Deadline for filing grievances do not begin until filing of CBA, however, if a grievance is made before filing CBA, it is valid.
Art. 100 QLC: Any dispute arising from the application of CBA must be submitted to arbitration;
• Arbitrator has exclusive jurisdiction for interpretation and application of CBA;
– As long as dispute arises “explicitly or inferentially, from the interpretation, application, administration or violation of the collective agreement.”
– The CBA does not have to specifically provide for the dispute;	
• Disputes “Implicit” in a CBA;
– All rights and obligations of employer and employees;
– All rights and obligations resulting from Charter of rights and public order laws (LSA);
– All rights and obligations resulting from the Civil Code;
– All rights and obligations of former employees;
– All rights and obligations resulting from an expired CBA;
– Theoretical disputes asking for an interpretation of the meaning of the CBA;
Art. 71 QLC: Rights and recourses arising from CBA are
prescribed by 6 months from the date of the “cause of action”;
– e.g. date of dismissal or other incident;
– The date of “Knowledge” is the operative date;
– A grievance must therefore be filed within that deadline;
– Arbitrator loses jurisdiction after expiration;
– The CBA can provide a shorter deadline but cannot be shorter than 15 days (art. 100.01 QLC);
• The form and process for filing grievances is usually specified in CBA;
– Grievance cannot be dismissed for simple procedural defect (art.100.2.1);
• Grievances are often “settled out of court” without a hearing;

4 types of grievance: -Individual, Group, Continuing, and Policy Grievance
When is a grievance possible:  violation of the CBA
 Steps to file: Step 1
 File complaint, usually orally or in writing by griever
 Griever expected to continue working unless high risk exists
10 to 14 days’ time limit to resolve
 The time limits can be waived by consent
Step 2: 
 Formal grievance is submitted
 The union and employer investigate the facts
 Shop steward or grievance committee meets with management and make their arguments
Step 3: 
 Las step to reach a satisfactory settlement
 Union and management rep meet with senior management
 Failure of union to follow through? 
· Complaint to the Labour Relations Board and possible investigation 
· Duty of fair representation
· Free of arbitrary conduct
· Free of discriminatory conduct 
· In good faith
Then: 
 A grievance arbitration will be decided by a neutral third party alone or in a panel (3)
 Parties select arbitrator
 The decision is final and binding 
 The hearings held in a neutral location
 Arbitrator issues subpoenas
 Each party covers hearing costs








When does the right to strike lockout occur?
 It is forbidden to strike during the period of a collective agreement, unless the agreement contains a clause permitting the revision thereof by the parties and the conditions prescribed in section 106 have been observed.
 The right to strike or to a lock-out shall be acquired 90 days after reception, by the person to whom it is addressed, of the notice served on him or transmitted to him in accordance with section 52.1 or that he is deemed to have received in accordance with section 52.2, unless a collective agreement has been reached between the parties or unless, by mutual consent, they decide to submit their dispute to an arbitrator.
Art. 106 QLC: A strike is illegal during the term of a CBA;
• A strike is illegal unless the deadlines provided in Art. 58 have been met;
• Art. 20.2 QLC: A strike is illegal unless authorized by secret ballot decided by the majority vote of the members of the BU;
• Art. 109 QLC: A lock-out is also prohibited unless the same right to strike conditions have been met;
• Art. 108 QLC: Work slowdowns are also prohibited;
Notices required prior to strike-lock-out -------------- 

52. The certified association shall give to the employer, or the latter shall give to the certified association, at least eight days' written notice of the day and hour when and the place where its or his representatives will be ready to meet the other party or his or its representatives for the purpose of making a collective agreement.

The certified association or the employer may give such a notice within the 90 days preceding the expiration of the agreement, unless another period is provided for therein.

The certified association or the employer may give such notice within the 90 days preceding the expiration of an arbitration award made in lieu of a collective agreement.

In the case of a collective agreement referred to in subparagraph 1 of the first paragraph of section 45.2, the certified association or the employer may give such notice within 30 days following the deemed expiration of the agreement.

R. S. 1964, c. 141, s. 40; 1969, c. 47, s. 27; 1969, c. 48, s. 25; 1977, c. 41, s. 34; 1999, c. 40, s. 59; 2003, c. 26, s. 7.

[bookmark: D%%52%%%1_Y][bookmark: s52.1]52.1. The party giving notice under section 52 shall transmit the notice to the addressee by fax, messenger service or registered mail or cause it to be served on him by a bailiff.

1977, c. 41, s. 35; 1994, c. 6, s. 8; I.N. 2016-01-01 (NCCP).

[bookmark: D%%52%%%2_Y][bookmark: s52.2]52.2. If no notice is given in accordance with section 52, the notice provided for in the said section is deemed to have been received on the day of the expiration of the collective agreement or of the arbitration award made in lieu of it, except in the situation referred to in the fourth paragraph of the said section, where it is deemed to have been received on the thirtieth day following the deemed expiration of the agreement.

If the newly certified association has not given such a notice, the notice is deemed to have been received 90 days after the date the association obtained certification.

At all times, the Tribunal may, on a mere request by any interested person, determine the date of expiration of a collective agreement when such date is not clearly indicated.

1977, c. 41, s. 35; 1994, c. 6, s. 9; 2001, c. 26, s. 38; 2003, c. 26, s. 8; 2015, c. 15, s. 237.

[bookmark: D%%53_Y][bookmark: s53]53. The negotiating stage begins once the notice referred to in section 52 has been received by the addressee or is deemed to have been received in accordance with section 52.2.

Negotiations must be begun and carried on diligently and in good faith.

R. S. 1964, c. 141, s. 41; 1977, c. 41, s. 36; 1994, c. 6, s. 10.

[bookmark: D%%53%%%1_Y][bookmark: s53.1]53.1. Neither the employer nor the certified association may refuse to negotiate or delay the negotiation on the sole ground that the parties disagree on who are contemplated by the certification.
Art. 106 QLC: The to right to strike/lock-out is acquired under the following conditions:
1. An association has been certified to represent the BU;
2. CBA has expired or can be legally re-opened (Art. 107);
3. 90 days have expired since the reception of a notice to negotiate (Art. 58) 
• Art. 52.2: If no notice to negotiate has been given:
• 90 days following the expiration of the CBA;
• 90 days following certification of new Union;
• Premature notices do not accelerate the right to strike;
4. Forty-eight hours have expired following the notification to the Minister of the declaration of the strike/lock-out (Art. 58.1); 
5. The strike is authorized by a majority vote of members;

Who can work during a strike?  management or outside contractor in special cases, or when employee has to prevent damage to corporation
Essential services;
In public and para-public sectors, minimum essential services must be maintained in the event of a strike:
Municipal services, health and social services, transportation, public utilities, telephone, water, sanitation and waste, police and firefighting, ambulance service, blood and organ services;

Applies to any public sector services the the Minister of Labor has identified by “Decree”:
– The Conseil des Services Essentiels (Part of the CRT) informs the Union and “Employer” that they are subject to these rules;
– Applied in situations where a strike might endanger the public health or safety;

 Minimum essential services must be negotiated by the employer and the Union
 If no agreement is reached, the union must submit its proposal of essential services to the CRT
 If the CRT considers the proposed services insufficient, it can convene hearings  make its recommendations to the minister of labor
 The determination of what essential services must be maintained is made by the government and the CRT implements it and the details.
 
Strikes can’t be declared until an agreement has been reached and a 7day strike notice has been sent to the CRT, the employer and the minister;
	 A notice (48 hours) must also be given to suspend or delay an announced strike or else employer can refuse to allow employees to come back to work 
Government can suspend the right to strike if the proposed essential services are insufficient 
 Suspension until adequate essential services are implemented
If the right to strike is not suspended, the strike can go ahead while maintaining the essential services





Required Cases for Final Exam: (Summaries of the cases only)
Pointe‑Claire (City) v. Quebec (Labour Court), [1997] 1 S.C.R. 1015 
(Who is the employer?)
factors that identify the main employer: 
	1. Remuneration is the most tangible factor
	2. Day to day control of work: agency had no control, city did
	3. The selection process, hiring, training, discipline, evaluation, supervision, assignment of duties, remuneration and integration into the business (vassart)

 The court held that there are 3 essential elements to Employer-employee relationships: 
· (1) Performance of work, (2) Remuneration, (3) Legal subordination of employee to employer
· Temp employees bargain with party that exercise greatest control over all aspects of work. The court held that the employer in this case was the City. The factors that the court considered included Selection process, Hiring, Training, Discipline, Evaluation, Supervision, Assignment of duties, Remuneration, Integration into the business. The working conditions were the same as permanent employees at the City. There was legal subordination - managers directed and supervised her. Her wages were also indirectly controlled by the city. The agency did not discipline employees, but only removed them from assignments. Lastly, Ms. Lebeau felt belonging to City, so there was integration


R. v. Advance Cutting & Coring Ltd., [2001] 3 S.C.R. 209; 
(Can employees be forced to join the Union?)

 This is a case where the freedom not to associate is markedly infringed.
 The provisions are not based on the protection of the public.
 Forced association would not, in itself, offend s.2(d). Forced   association has to be accepted as one the ‘requirements of life’. The   plaintiff would have to demonstrate a threat to a liberty interest worthy of   protection
 Forced association may be legitimate when they respect democratic values. An individual may be forced to associate so long as he or she is not stripped of the right to disassociate from the ideology of the group, and not deprived of his or her liberty interests guaranteed under the Charter

 The Construction Act was meant to protect against past, present   and future union abuse. Unions are deprived of any direct control over employment in the industry. Provided a worker hold the required competency certificates, all workers are entitled to work in the construction industry without regard to their particular union affiliation. As it stands, the law does not impose   on construction workers much more than the bare obligation to belong to a union. It does not create any mechanism to enforce ideological conformity.
 He would adopt the Lavigne   approach which finds a violation when the forced association imposes a danger to a specific liberty   interest

 A negative right guaranteeing freedom from   association exists under s.2(d). The proper test for determining whether   there has been a violation of the right to be free from compelled association   is whether the legislation imposes a form of “ideological conformity” or   threatens other liberty interests


The trial judge dismissed the constitutional argument and found the appellants guilty as charged.  The Superior Court affirmed that judgment.  The Court of Appeal dismissed the appellants’ motion for leave to appeal to that court.

In this case, workers objected to being forced to join a union and objected generally to the compulsory unionization scheme, which is ideological in nature.  This is a case where the freedom not to associate is markedly infringed.  It is a clear situation of government coercion, the result of which mandates that workers in the construction industry in Quebec group together in a few unions which are specified and approved by government.  The fact that there are five unions from which workers can choose in no way negates this infringement for it remains government-mandated group affiliation.  Self-realization of the worker is violated in many ways.  He or she must unionize.  Within the prescribed regime, democracy is further restricted by limited choice.  There is no guarantee that a majority of voters will exercise their right.  A default provision can determine the outcome of elections.  Those voting for minority associations may be left out of future negotiations.  When freedom not to associate is considered in light of other Charter values, including liberty, freedom of conscience and expression, mobility and the right to work, it must be concluded that governmental mandatory union association infringes this important Charter right.  Ideological conformity is engaged in particular because the members of the associations necessarily participate in and indirectly support a system of forced association and state control over work opportunity.  This is a situation whereby the democratic rights of workers are taken away.  Being forced to accept and participate in a system that severely limits the democratic principle in the area of labor relations is a form of coercion that cannot be segregated totally from ideological conformity.

287                           The legislation at issue in the present case, however, is quite different and is unique in Canada insofar as its compelled union membership is concerned.  Most notably, within the terms of the legislation, it fails to provide any justification for the compelled union association that it envisages for Quebec’s construction industry. Membership in union groups is not contingent upon any competency requirements and thus, there is no public assurance that workers within these groups will have the necessary skills and abilities to carry out their trade.  As a result, I am of the view that the state-imposed association established by the Construction Act does not promote the common good, or “further the collective social welfare” within the context of s. 2 (d) of the Charter .

 
288                           Furthermore, I believe that the provisions of this legislation impair the appellants’ liberty interests.  The present appeal involves construction workers in Quebec who have no choice but to unionize in order to carry out their work.  Their liberty is further restricted by the fact that they must become members of one of five union groups that have been specifically accepted by the state.  In my view, these factors provide a clear indication that the legislative scheme established by the  Construction Act results in a serious impairment of individual liberty interests.  In particular, it requires that even those morally opposed to union membership belong to such an association, and it limits the individual’s freedom to join the association of his or her choice.

 
289                           For these reasons, I am of the view that the Construction Act does not pass constitutional muster when assessed through the lens of s. 2 (d), as interpreted by La Forest J. in Lavigne.  This being the case, it becomes necessary to examine whether this constitutional infringement can be saved under s. 1  of the Charter .

 

290                           Although LeBel J. found that the Construction Act did not violate the right to be free from compelled association under s. 2 (d), he proceeded to consider the application of s. 1  of the Charter .  He concluded that even if the legislation restricted the appellants’ constitutional guarantees, it was justified under s. 1. I agree with this part of LeBel J.’s analysis.  In particular, I share his view that the Construction Act was adopted within a unique and complex historical context, and served to promote distinct social and economic objectives that were, and remain, pressing and substantial.  Further, based on the reasoning of LeBel J., I am of the view that the legislation is rationally connected to these objectives, it minimally impairs the freedoms guaranteed under s. 2 (d), and its benefits outweigh its deleterious effects.

 
291                           For all of the foregoing reasons, I believe that the Construction Act may remain in force, and I would dismiss the appeal.  Accordingly, I would answer the constitutional questions as follows:

 
1.    Do ss. 28-40, 85.5, 85.6, 119.1 and 120 of an Act Respecting Labour Relations, Vocational Training and Manpower Management in the Construction Industry and s. 23 of the Regulation respecting the election of a representative association by the employees of the construction industry restrict the guarantees of freedom of association under s. 2 (d) of the Canadian Charter of Rights and Freedoms ?
 
Yes.
 
2.    If so, is the restriction justified under s. 1  of the Charter ?
 
Yes.






U.E.S., Local 298 V. Bibeault, [1988] 2 S.C.R. 1048 
(Is there a Continuity of the Undertaking following a sale of the business)

if there is, work does not change union stays

Labor commissioner here adopted a functional definition of undertaking that isn’t in line with the legal reality; there must be a legal connection between successive employers to effect a transfer of rights/obligations sufficient to establish a transfer of the undertaking under Labor Code s.45
Holding:
Appeal dismissed; have to make a new collective agreement with union.



Ivanhoe inc. v. UFCW, Local 500, 2001 SCC 47 
(Is there a Continuity of the Undertaking following a subcontracting of a part of the business)

Certification  lives
CBA  dies



Dunsmuir v. New Brunswick, [2008] 1 S.C.R. 190; 
(Judicial Review Principles)

(correctness, reasonableness (simpliciter), and patent unreasonableness)


When this new analytical framework was applied to the facts of the Dunsmuir case, the court determined that the reasonableness standard was the correct approach on which to judge the administrative decision in question. In that regard, the court ruled that the decision failed to meet this standard, and was therefore unreasonable. 

D commenced the grievance process under s. 100.1 of the Public Service Labour Relations Act (“PSLRA”), alleging that the reasons for the employer’s dissatisfaction were not made known, that he did not receive a reasonable opportunity to respond to the concerns, that the employer’s actions in terminating him were without notice, due process or procedural fairness, and that the length of the notice period was inadequate.  The grievance was denied and then referred to adjudication.  A preliminary issue of statutory interpretation arose as to whether, where dismissal was with notice or pay in lieu thereof, the adjudicator was authorized to determine the reasons underlying the province’s decision to terminate.  The adjudicator held that the referential incorporation of s. 97(2.1) of the PSLRA into s. 100.1(5) of that Act meant that he could determine whether D had been discharged or otherwise disciplined for cause.  Ultimately, the adjudicator made no finding as to whether the discharge was or was not for cause.  In his decision on the merits, he found that the termination letter effected termination with pay in lieu of notice and that the termination was not disciplinary.  As D’s employment was hybrid in character, the adjudicator held that D was entitled to and did not receive procedural fairness in the employer’s decision to terminate his employment.  He declared that the termination was void ab initio and ordered D reinstated as of the date of dismissal, adding that in the event that his reinstatement order was quashed on judicial review, he would find the appropriate notice period to be eight months.

On judicial review, the Court of Queen’s Bench applied the correctness standard and quashed the adjudicator’s preliminary decision, concluding that the adjudicator did not have jurisdiction to inquire into the reasons for the termination, and that his authority was limited to determining whether the notice period was reasonable.  On the merits, the court found that D had received procedural fairness by virtue of the grievance hearing before the adjudicator.  Concluding that the adjudicator’s decision did not stand up to review on a reasonableness simpliciter standard, the court quashed the reinstatement order but upheld the adjudicator’s provisional award of eight months’ notice.  The Court of Appeal held that the proper standard with respect to the interpretation of the adjudicator’s authority under the PSLRA was reasonableness simpliciter, not correctness, and that the adjudicator’s decision was unreasonable.  It found that where the employer elects to dismiss with notice or pay in lieu of notice, s. 97(2.1) of the PSLRA does not apply and the employee may only grieve the length of the notice period.  It agreed with the reviewing judge that D’s right to procedural fairness had not been breached.
 
[bookmark: _GoBack]Held:  The appeal should be dismissed.




All other cases: you are only required to remember what is mentioned in lectures and slides;
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