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Chapter 4: Personal Rights
· Introduction

· Balance interests of society vs. individual rights (section 9.1)
· Your individual rights VS the rights of society
· Your rights conflict with society
· Society neither supreme nor absolute. There are some limits


· The Canadian Charter of Rights and Freedoms.

Purpose of this charter is to protect citizens from abusive of federal and provincial govt. Not protect you from discrimination from employers, landlords or restaurants!!!!! 


· Entrenched rights (entrenched: difficult to change)
· Fed govt cannot change laws. Need to have 7-50 rule. In order for fed govt to change CAN charter, need to have approval of 7 provinces containing at least 50% population of Canada 

· Application 
· Quebec charter deals with individuals whereas CanadianCharter deals with the government
· Example: Employee warnedabout wering a religious ornament at work and was fired for refusing to remove it
· Need to use the Quebec charter to sue for discrimination, not Canadian Charter 
· Each province has their own provincial charter that deal with day-to-day interactions with other citizens. Quebec and Ontario human rights have provisions that are similar. Concepts are similar. 

USA does not have state charter. They have federal charter. 

· Quebec Charter of Human Rights (Charter) 

Charter: law of public order, parties cannot give up rights and not voluntarily say that this will not apply for our transactions. Cannot change charter. Cannot give up rights because it is there to protect you 

· Major differences between Canadian Charter and Quebec Charter

	Canadian Charter
	Quebec Charter 

	1st difference
· Only the government is involved 
· Charter protects you from government if the government violates your rights and freedoms

2nd difference
· “Entrenched” means that the Canadian Charter cannot be changed 
· Very complex process that would need the approval o federal and provincial government

	
· Government and individuals/citizens are involved and 



· Laws in Quebec Charter can be changed anytime by the provincial government without notice 




Fundamental freedoms and rights

· ** juridical personality (s.1): Very important concept to understand

· All people are recognized the same by the government
· Everybody has the same rights under the law
· Whether you are poor vs rich, international student or not, you are protected
· When you are physically here in province of Quebec, need to respect Quebec law + protected by Quebec law as well
· Everyone has the same protection and everyone is recognized as equal.

· assistance (s.2):

· If life in peril, obligation to come to assistance personally or calling for aid unless dangerous to you or to someone else or any valid reason
· Example: Homeless lying in the metro
· 2 options:
· Mouth to mouth or ignore
· Basically, if life in peril, duty to help
· Cannot sue you if you wanted to help unless intention was to hurt

· fundamental freedoms (s.3) ** Many cases on that article; Section 9.1 has restrictions 

· Every person has a freedom of conscience, freedom of religion, freedom of opinion (belief), freedom of expression, freedom of peaceful assembly and freedom of association 
· Individual right vs conflict impact on society
· Can conflict with the “charte des values Québécoise” when it comes to practicing religion

· dignity, honour, reputation (s.4)
· Every person has a right to the safeguard of his dignity, honour and reputation 
· Dignity
· Protect moral self
· Libel and slander will hurt your dignity
· Libel saying false statements that will hurt your reputation
· Slander: Telling statement untrue about somebody and know about it but intention to hurt person. Public dissemination information 
· This situation is rare

· private life (s.5):
· Every person has a right to respect for his private life 
· Right to private life
· Examples of private places
· At home: yes
· Examples of non-private places (public)
· At work: no
· At school: no
· Examples of not respecting privacy
· Image on the gazette
· Picture in class 

· Street: debatable 


· Property (s.6)
· Every person has a right to the peaceful enjoyment and free disposition of his property, except to the extent provided by law. 
· Allow to own things and do wtv you want with them
· <18, cannot buy w/out parent’s consent
· Dogs banned in Toronto
· Cannot buy gun w/out taking class
· Examples
· Cars
· licensing plate transferring PMT
· Buildings
· Build in zoning area
· Cannot enter property w/out consent
· Search warrant from judge to obtain permission
· Exceptions: Smoke in house

· home (s.7): 
· A person’s home is inviolable 
· Home is where you live/rented

· confidential info / professional secrecy (s.9)

Confidential info: 

· Every person has a right to non-disclosure of confidential information
· Info about you: age, GPA, height, religion, medical record
· Need your consent if someone want to know about you. 3rd party cannot release info about you
· Examples
· Cannot call bank to know about you
· Landlord cannot ask about religion

Professional secrecy:
· Whatever you say to a professional (nurse, doctor) who help you do a mandate, cannot divulge anything to court unless of your consent
· Example of an exception
· Lawyer can report if client will hurt someone. Obligation to the professional to divulge that 
· Ex officio**
· Judge can intervene and tell witness not to answer
· Judge is impartial (treating everything equally) and makes decisions
· Example
· You’re an elderly person, slipped and fell outside parking lot near store
· Jury: Old people like you
· Lawyer: Company = store owner
· ** reasonable limits (s.9.1) Important 
· Balance individual rights vs best interest of society
· There is a limit to everything
· Laws are not absolute or extreme  

Equal recognition and exercise of rights (p.68)

· discrimination (s.10): 
· What you cannot do and gives you the list in section 10
· Cannot use factors in list to distinguish/exclude ppl
· Factors: 
· Race
· Colour
· Sex
· Pregnancy
· Sexual orientation
· Civil status (single, married, divorced)
· Age 
· If not a majority which means you are below 18
· Not discrimination if you refuse to do transaction to 14 years old. 
· Religion
· Political conviction
· liberalism, communism, conservatism
· Language 
· section 20: not discrimination if you are hired to work in brazil, need to speak Portuguese because it is a qualification, aptitude)
· Ethnic
· National origin
· Social condition: rich vs poor 
· Handicap
· Dogs to help the visual impaired are allowed but other pets are not allowed 

· Height and weights are not included! Smoking is not included as well!
· Therefore, being too tall to go in airplane is not discrimination
· If too wide to sit in airplane seats, not discrimination

· harassment (s.10.1):
· Call people names
· Sexual harassment
· No one can harass based on the factors  in section 10  

· signs / symbols / notice (s.11)
· Can’t harass someone through social medias
· Example: signs or blogs “haters”

· goods and services (s.12)
· No one may, through discrimination, refuse to make a juridical act (contract) concerning goods or services ordinarily offered to the public 
· Juridical act: contract
· Examples
· If refuse to do contract because you are woman is discrimination based on sex 
·  Refusing to serve because looks homeless is discrimination based on social condition 
· Bounded cheque: Can refuse customer b/c not enough funds
· You need to have reason to refuse service 

· contractual clauses (s.13)** This is a law of public order

· No one may in a juridical act (contract) stipulate (demand or specify) a clause involving a discrimination 
· Void = contract
· Clause = paragraph/article 
· Example
·  Rent contract: Clause in the lease that says “No babies allow” 
· Clause is deemed without effect = cannot be enforceable. 
· Cannot put a no baby sign because contrary to the charter
· Deemed to not exist because against public order 
· Landlord cannot prohibit parents with kids because they are covered under section 10 but landlord can prohibit pets.
· Pet clause is property but human clause are not property
· Non-smoking clause 
· Smoking is not under the charter, just like height and weight are not

· public place (s.15) ** very important 
· Nobody can tell you that you cannot enter public places under discrimination.
· Commercial establishment is private business so it is a public place

· Mall is a place to shop and not to lure around and use it as a shelter. Cannot sell your own products and do own booth. 
· Example: Not discrimination if police as you to leave if you are doing something other than shopping
· Theater
· Example: Bring baby to Movie Theater, you cannot say no to baby because it would be discrimination
· Solution: Leave the movie because of nuisance. You can reimbursed customer. But cannot put sign = no toddlers allowed because it will be discrimination. But if cause trouble, can ask them to leave
· Nuisance: Beyond what is considered standard/normal but can be subjective
· Restaurant
· Example: Homeless comes in restaurant (public place) and wants to be serve. Is it discrimination or about health/sanitation?
· Answer: There’s no answer, no absolute answer in law. It all depends on the facts. All depends on how your lawyer explains the facts; The smell of the homeless, behavior of homeless , etc


· employment (s.16,18.1,20)
· Section 16
· Nobody can fire/hire based on discrimination
· Section 18.1
· Affirmative action program
· It is a preference in hiring
· Why does the affirmative action program exist?
· Maximize diversity
· Correct disadvantages due to past discrimination (preference to woman, race, disability ppl, visible minorities)
· Affirmative action program: Need to be clear and written out
· The fact they ask all the questions (which language you talk, where do you born, parents born), they give you an advantage under an affirmative action program

· Cannot ask those information (language, visible minority) unless : 

a) Information is useful for application of section 20
· Example: Mining job that requires men (because stronger)

b) Implementation of an affirmative action program in existence at the time of the application 
· In your application, can ask for gender (female) if the company has an affirmative action program
· If company not part of affirmative action program, it would be discrimination 

· Section 20
· Exclusion based on aptitudes, qualifications required for an employment. 
· Qualifications to take on a job
· *** Section 10
·  Language related to Section 20
· “Do you speak French”?. Language is common factor that they ask
· Very justifiable so they can ask you (not discriminatory)
· Gender related to Section 20
· Physical strength
· Religion is not relevant to know in job applications
· Social or civil status (married, single)
·  Usually men who are single are “better”
· Pregnant women
· Cannot discriminate for pregnant women
· Mobility depending on job


· criminal record (s.18.2)
· Party
· Dealing with other individuals (like employers or landlord)
· Why do you need to know if candidate has a criminal record?
· Because it is useful information to know. It can affect their insurance (theft, damage, sexual offenders against children)
· Don’t have to disclose criminal record because part of confidential information
· Still have problems now because criminal records are not checked :S
· No one can refuse to hire you or fire you IF OFFENSE NOT RELATED TO EMPLOYMENT
· In application form: 
·  X arrested or not = cannot ask that because arrest is not the same as a conviction
· So writing has to be very specific
· Example
· Situation: You are applying to a bank but you shoplift in the past
· Question: Will you have the job?
· Answer: No, because it is connected to the job because you are a thief, dishonest and cannot be trusted with other people’s money. Therefore, you should apply for a pardon and then you will not have to tell the bank about the shoplifting conviction.  
· equal salary (s.19)
· Equal salary for equivalent work done at the same place 
· A difference in salary or wages based on experience, seniority, years of service, merit, productivity or overtime is not considered discriminatory if such criteria are common to all members of the personnel
· Why not equal salary for equal work?
· No 2 jobs are equal because they are 2 different jobs but they are equivalent on the skills sets/education.
· Example of equivalent work 
· In a setting where you have many people who perform the same task in call center

· risk determination factors (s.20.1)
· Risk determination factors based on actuarial facts/quantitative facts/historical facts that have been accumulated overtime to build a census
· Who lives longer? Woman or man? Woman
· Who lives longer ? single men or married men? Married men
· Who drives better? Young women (under age 25)
· So not discriminatory


		
Special and interpretative previsions (p. 71) ** Very important. 

· What happens if you are discriminated against? What is your recourse? What to do to stop the discrimination

· damages 
· Compensation (s.49 1st paragraph) = public law (civil law)
· Definition from book: those who suffer loss or damage because of the misconduct of others will obtain compensation
· Puts you back in position in before the damage occurred. You sue because you want to get compensation (Bike for $300)
· Compensation for moral or material prejudice
· Monetary punishment 
· Moral damages

· Punitive (s.49 2nd paragraph) = criminal law
· Definition from book: Those who seriously disturbed social order will be punished 
· Punitive damages = exemplary damages 
· Punish person who violated the charter which will set an example so that other ppl won’t follow footsteps
· Just like criminal law who punish the ones who violate law 

· other laws (s. 52) ** very important
· Standard legal clause because it is power of government task
· Can make a law and disregard section 1 to 38. New law prevails if expressly stated that section 1 to 38 is invalid 

· intent of Charter (s. 53)
· Intent of charter
· Protect ppl’s rights, social harmony, welcome diversity, avoid harm
· Who decides the intent of charter?
· Judge 

· Binds the State (s. 54)
· Binds: apply to
· Who is the State: Quebec gov’t
· Quebec gov’t has power to change it
· Cannot sue gov’t because gov’t can be employer or landlord or purchaser/seller
· So basically, whenever someone acts as commercial party

· jurisdiction of Quebec (s.55)
· Charter applies in Quebec (law applies within territory unless have extra-territoriality)

· Affirmative action programs (s.86)
· Give remedy to people belong to groups discriminated against in employment or in the sector of education or of health services and other services 

NEXT CLASS: CIVIL CODE OF QUEBEC AND 6 CASES. READ 6 CASES. 
· Civil Code of Quebec (CCQ) (p. 73)
	-  Enjoyment and exercise of civil rights

Section 6 and 7 have to be read together
· good faith (CCQ s.6) and  reasonable manner (CCQ s.7)

· Obligation to act in good faith  and not acting in bad faith (intentionally hurting others)
· If exercise right, cannot harm others. Civil law provision.
· Recourse = compensation

Section 8 and 9 have to be read together

· public order (CCQ s.9) and renounce (CCQ s.8)

· Cannot renounce (give up)public orders
· Parties cannot voluntarily disregard laws and give up on their rights because it is a public order (Quebec Charter of Human Rights)  
· Commercial contract 
· Contract says that you have to pay me for every 300 liters of milk that I ship to your company 
· Commercial lease 
· Landlord responsible for damages, leakages
· Residential lease
· Apartment lease
· Consumer protection 
· Laws applies to the consumer



· **Legal principles 

· Discrimination
· Making a positive distinction, connotation
· Making a choice that can be good/bad choice
· Example: wine taste, car. 
· Section 10
· When make choices, there are certain factors not allowed to use. Something that is not supposed to be chosen are those based on section10 (sex, language, religions, etc)
· Can based the choice of your friends based on your factors. 
· But choosing based on employment, contracts of goods and services, leases, access to public place is not acceptable 

· Equal opportunity = NO PREFERENCE
· Given everybody equal treatment and respect and treating all candidates in same fashion.
· Treat all the same and with respect 
· Example: 
· Hire the one who is the best and that would fit the vacant position
· The one with best work experience and academic performance 
· Tradition: white man had the jobs and women did not have jobs. 
· Some employers have equal opportunities employment but have to state it! 


· Affirmative action (founded in 1970 in America) = PREFERENCE
· Historically, white men had the best jobs and women and other visible minorities did not
· Concept of trying to diversity in workplace. Decrease stereotype and make ppl work with different ppl. 
· Jobs offered to ppl with best skills. 
· What does affirmation action do?
· Gives a priority or preference to a worker who is a member of visible minority and not worker considered as “best skill” for the job. As long as the worker has the aptitudes to do the job. Not hiring the #1 ppl. 
· Incentive: train them (matching old workers with new workers)
· What is the incentive for employers to offer the affirmative action? 
· Give tax credit for businesses to adopt affirmative action
· Good because you make more money
	
· Examples: government is supposed to represent diversity
· Not discrimination if you pick someone that is from a minority group but less qualified over someone who is from majority group and more qualified 
· Can select candidate based on if they are from minority group as long as they can do the job. 



· Reverse discrimination 
· Definition: When the “best skill white man” do not get the job. If apply for affirmative action of program, not a reverse discrimination. 
· Example
· Hire more woman b/c not enough 
· Example of potential reverse discrimination
·  If only look at woman and not men at all or when you fire all men to have only woman in your staff
· Hard to prove 
· In job description, it says that employers are part of affirmative action program
· Example: Air Canada’s job description

			
Cases


What to do how to approach cases?
1) What are the important facts, the story?  What happened? Not talking about faults or any defects in automobile
Example: Bob got hit by car. He got injured. Car did not stop and boy went to hospital
2) What are the legal issues that court is being asked to look at? It is a question that look at 2 issues: Example: Was the driver at fault or was boy’s own misfortune because of negligence
We do not look at if the bus hit the boy or the boy got hit by the bus 
3) General position of each party
a. At least 2 parties
i. One is going to say he is at fault
ii. The other is going to say she/he is at fault 
4) What did the court decide and reasons to decide that
a. Civil case/court: How much? Liable or not?  (we focus on that throughout course)
b. Criminal case/court: Guilty or innocent 


Story of Multani and the kirpan 

· Facts 
· A 12 years old Sikh boy goes to school. He brought a kirpan (religious artifact and also 20 cm long knife) at school. He wore it under his clothes
· Kirpan fell off the ground. School freaked out
· Issues 
· Is it a weapon/knife or a religious artifact? 
· It is a violation of religious freedom or is the weapon harmful to others?  
· Does it implicate section 9.1?
· Can he bring the kirpan to school? 

· Position 
· School board
· Can’t bring it to school, too dangerous weapon
· Multani
· It is our religion to wear a kirpan 
· Not used to hurt others 
· Wearing a kirpan is part of our religion and it is not used as a harmful weapon. It is used as a religious symbol. 

· Result
· School Commissioners decision
· No kirpan in school, cannot bring it
· 


Singh Multani brought the issue to Quebec Superior Court 




Quebec Superior Court 
· Facts
· A 12 years old Sikh boy goes to school. He brought a kirpan (religious artifact and also 20 cm long knife) at school. He wore it under his clothes
· Kirpan fell off the ground. School freaked out

· Issues
· Can he wear his kirpan to school?

· Positions
· School board
· Can’t bring it to school, too dangerous weapon
· Multani
· It is our religion to wear a kirpan 
· Not used to hurt others 
· Wearing a kirpan is part of our religion and it is not used as a harmful weapon. It is used as a religious symbol. 

· Results from Quebec Superior Court (Trial court of first instance)
· Superior Court said Sikh can wear kirpan under 6 conditions
· Worn under clothing in a stabber 
· Kirpan carried in a scabbard made of wood and not metal to prevent injury
· Wrapped in sturdy fabric pouch
· Personal able to verify that conditions were followed
· Carry and keep it at all time
· If disappear, report it
· If breach any of decision, not be allow to continue to bring it to school


Both parties did not accept. School Commission were unsatisfied and of this decision so brought this case to the Quebec Court of Appeal






Case 4.1. – Quebec Court of Appeal

Commission Scolaire Marguerite Bourgeoys (Appellant)
VS.
Singh Multani: Quebec CA (Appellant)

NB. Second time that Singh Multani and School Commission are coming to court. 1st time that family is appealing



· Facts
· A 12 years old Sikh boy goes to school. He brought a kirpan (religious artifact and also 20 cm long knife) at school. He wore it under his clothes
· Kirpan fell off the ground. School freaked out

· Issues
· Is it a kirpan or a religious symbol or both (can recognize the 5K)?
· Freedom of religions (section 3) of QC Charter
· Would be discrimination
· Religious freedom of individual is an issue

· Positions
· School board
· Expert saw that the kirpan was “sharp” enough to go through scabbard so has potential to cause injury 
· Section 9.1
· Rights of individual to practice its religion in open fashion vs to rights of society to security in school 
· There is a concern for violence at high school (they had proof for that)
· Issues about kirpan in airplanes (paragraph 81 p.83)
· Issues about kirpan in courtroom (paragraph 82 p.83)
· Try to maintain an orderly and safe environment for both students and staff (paragraph 86 .83)
· Multani
· Boy has not been a problem or concern
· No kirpan related problems at school
· Not all Sikh men wear kirpan
· “We must recognize that people who profess the same religion may adhere to the dogma and practices of that religion to varying degrees of rigour” (paragraph 68 page 81
· 
· Results from Quebec Court of Appeal 
· Did look at cases where kirpan was dangerous (courtroom and airplanes)
· Many things can be dangerous, even a pencil
· Code of Conduct cannot go so far as to prohibit the possession of any object which can cause injury; indeed, even a pencil can be used to inflict injury. Nevertheless, a reasonable line must be drawn and an inherently dangerous object falls beyond that line (Paragraph 87 p.83)
· Court feels it is an inherently dangerous object so kirpan passes the limit, the borderline
· No kirpan in school





Multani family appealed to this and bring this issue to Supreme Court of Canada 

Case 4.2. – Supreme Court of Canada 

Multani (Appellant) 
VS. 
Commission Scolaire Marguerite Bourgeoys: Supreme Court of Canada (Respondents)



· Facts:
· A 12 years old Sikh boy goes to school. He brought a kirpan (religious artifact and also 20 cm long knife) at school. He wore it under his clothes
· Kirpan fell off the ground. School freaked out
· Meanwhile, boy changes to a private school 

· Issues
· Does prohibiting Gurbaj from wearing his kirpan to school infringe his freedom of religion?  
· Since boy changed school, what would be the appropriate condition that would be acceptable for family and school board?

· Position
· School commission
· No kirpan at school because it puts others at risk and it is harmful
· Puts other safety at risk 
· Allowing these objects at school might lead to consequences on the behavior and attitude of the students 
· No weapon allowed at school 
· Family
· It is our religion to wear a kirpan 
· Not used to hurt others 
· Wearing a kirpan is part of our religion and it is not used as a harmful weapon. It is used as a religious symbol. 
· Result
· Yes, it does infringe his fundamental rights, but very minimal. You need proof for that
· Risk of someone taking kirpan from him or using kirpan for violent purposes is really low because of the conditions imposed by Superior Court (p. 87)
· Easily obtained by students such as scissors, pencils, baseball bats (depends on judges interpretation)
· No violent incident related to kirpans at school has been reported
· Since boy no longer attends school, the appropriate and just remedy is to declare the decision prohibiting him from wearing his kirpan to be null 
· Section 9.1
· Need to balance the rights of individual and rights of freedom (section 3)










	Case 4.3 – Supreme Court of Canada 

B.C.Government and Service Employees’ Union (Appellant)
VS.
Government of the Province of B.C (Respondent)

BFOR: Boni fied occupational requirement
Standards/requirements that everyone has to meet to be qualified for a particular job. If it is a BFOR, they can fire you; they are firing you because you are unqualified, not because of YOU. Therefore, it would not be discrimination in this case. They have to fire you because they cannot accommodate 

If minimum standards is not correct and it is set unfairly, may be an adverse discrimination
Adverse discrimination
Discrimination against certain group of people (a majority of people) 

3 steps to be a BFOR

1) That the employer adopted the standard for a purpose rationally connected to the performance of the job; 
Yes, there was a logic between the test and the job. It makes sense. The employer’s purpose to do the test is related to the performance of the job (connection b/w test and job)

2) That the employer adopted the particular standard in an honest and good faith belief that it was necessary to the fulfillment of that legitimate work-related purpose; 
Employer is in good faith and honest. Not because employer wants to get rid of women.

3) That the standard is reasonably necessary to the accomplishment of that legitimate work-related purpose. To show that the standard is reasonably necessary, but must be demonstrated that it is impossible to accommodate individual employees sharing the characteristics of the claimant without imposing under hardship upon the employer. 
1. Is this the minimum skill set necessary to perform this job safely of yourself and others? 
We do not know because test sample is flawed
2. Men and woman have different aerobic capacity
Woman can run less fast than men 
3. Sample is flawed so do sample again. So cannot determine minimum requirement necessary 





· Facts
· Ms. Meiorin was a forest firefighter and not urban firefighter for 3 years. She never got a complain. She was fired because she did not pass a fitness test (aerobic capacity test). She ran 2.5 km in 11 minutes and weigh less than 200 lbs with gear
· However, she did it in 11 minutes and 49 sec
· Fitness test was created by Coroner’s Inquest Report
· Firefighter died before and wants to set up minimum fitness standards to protect themselves and others 

· Issues
· Is it a BFOR or discrimination?
· Whether Ms. Meiorin lost her job because they exclude women as firefighters or not?
· Whether the government improperly dismissed Ms. Meiorin from her job as a forest firefighter or not?
· Position:
· Ms. Meiorin (Employees’ Union)
· They fired me because I am a woman
· Government of British Columbia
· Prove #1: There is a relationship between the test and the job
· Prove #2: It was in good faith
· Cannot prove #3 of BFOR so it is a reverse discrimination 

· Result
· Sample is flawed and invalid
· Since women and men have different aerobic capacity, they should do a sample of women and men separately and not combine men and women. They need a different sample to do the test
· Therefore, she can get her job back 
· Cannot prove #3 of BFOR so it is a reverse discrimination 






Case 4.4 – Supreme Court of Canada
 
Judge Richard Therrien (Appellant)
VS.
Minister of Justice (Respondent)

· Facts
· Judge Therrien was arrested in October Crisis because dealt with FLQ and went to jail and got out after one year. He got a pardon. 
· Became a lawyer for 10 years
· Then, applies to become a judge (judgeship)
· 1st application: He said he had a criminal record but received pardon. But did not the job
· 2nd application: Did the same, but did not get the job
· 3rd application: He did not disclose his criminal record and got the job right away 
· Issues:
· Does section 18.2 (employment) apply in this case or not?
· What is the effect of a pardon? Can he deny his criminal record

· Position
· Therrien
· I do not have to disclose in my application that I had a criminal record and that I was pardon because of section 18.2
· Cannot refuse him because his crime has nothing to do with the job and he did receive a pardon for it
· Cannot fire me because Therrien received pardon 
· Minister of Justice
· Puts image/reputation/integrity of the court at stake and want to preserve a good image of the judicial system
· Results: 
· Although Therrien did lie in application and if 18.2 applies, it would not be a lie because they cannot ask about his criminal record 
· Don’t have to disclose pardon if 18.2 applies

· Section 18.2 does not apply 
· It’s a judicial office
· Judgeship is not a job and judges are independent
· The judges are their own boss so they are employers and not employees
· So section18.2 (employment) does not apply to this job but to others
· They are paid by government but they are there to administer justice. So nobody can tell judges what to do 
· Pardon cannot erase his past 
· Therrien lost his job because in the eyes of citizens, he is a criminal
· Application should have said if have been convicted of a criminal and have not received pardon for it or cannot say if you have trouble with law
· Therrien lost and is now a laywer


Case 4.5 – Supreme Court of Canada

Syndicat Northcrest (Respondent)
VS. 
Anselem (Appellant)

· Facts: 
· Condo Association did not accept Anselem to build a Succah in his condo balcony because it is their property. Anselem cannot touch the exterior of the condo
· Anselem wants to build a succah for a period of 9 days for a holiday 
· Issues
· Is it about religious freedom (section 3) or is property being disturbed (section 6)
· Is section 9.1 applies
· Position
·  Syndicat Northcrest
· It is their property and they own it. It is their right. Anselem cannot touch the exterior of the condo without permission of co-ownership. We have the right to our enjoyment of our property  (section 6:enjoyment of property issues)
· Destroy the value of the house 
· Co-ownership was agreed and they signed it. Should be aware of the co-ownership and cannot build something outside without permission. They should know that they shouldn’t build succah
· Build your succah in garden instead 
· Anselem
· It is my right  and religious freedom to build a succah (section 3)
· Agree not to block windows with succah or fire exits and they are being reasonable and accomodating

· Results
· Section 3 prevails. Anselem can exercise his rights of religious freedom so entitled to build succah 
· It is only 9 days and it is respects the reasonable limits of section 9.1 (balance of rights)
· 5 judges said you can build succah and 4 said you cannot build succah
· Not specific waiver  to the rights of succah
· Not written in contract that you cannot build a succah
· Cannot affect property value
· Anselem won and can build succah

	
	
Case 4.6 – Supreme Court of the United States

Grutter 
VS.
Bollinger (Michigan law school)


· Facts
· White woman who is very smart is applying at a law school but did not get in
· Issues:
· Is it reverse discrimination or not?
· Are you giving a position to a visible minority instead of me or not?


· Position
· Grutter
· Cannot select candidates according to a pie shape. It is discrimination. Cannot based decision on pie shape (statistics)
· Bollinger
· Admission criteria is not discriminatory
· Shows pie
· percentage of nationality for each group
· Example: 56% Asians are needed
· Result
· Court says that it is a form of discrimination. You cannot select candidates according to a pie shape (statistics). Cannot have a fix percentage per group and have people fit that pie shape even though they are not qualified
· But Bollinger is not doing the pie shape. Law school is called narrowly tailor race conscious admission program
· Ethnicity is a plus. 
· Ethnicity and gender are a bonus/plus. It is not a principal requirement. Being part of a minority group is a bonus
· Ethnicity is not a principal requirement in law school but in other jobs, can be considered as a first criteria 
· Ethnics’ policies are correct and it is used as an affirmative action. Not reserving seats as a percentage of a group of people 
· In law school, you cannot have equal opportunities; have to select candidates according to their skills and not based on their ethnicity. 
· No reverse discrimination and selection of candidates are acceptable. Path to leadership has to be open to everyone. 
· Grutter did not get into law school 


1.	A homeless man walks into a restaurant, sits down and orders a coffee. Without violating the Charter:

a)  The restaurant owner can throw the homeless man out because he is homeless;
b)  The restaurant owner could refuse to serve him;
c)  The restaurant owner could ask the homeless man to leave if he is unclean and smells badly;
d) All of the above;
e) Both b) and c).

2.	A very tall lady who was unable to buy a small fuel efficient car because her legs are too long to sit comfortably in it, can sue the car dealer under the Charter for:

	a)  Size discrimination;
	b)  Sex discrimination;
	c)  Reverse discrimination;
	d)  All of the above;
	e)  None of the above.

3.	When can a person renounce his legal rights under Quebec law?

	a)  When these rights are of public order;
	b)  In all cases when he is not aware of his rights;
	c)  When the law allows him to renounce those rights;
	d)  Both a) and c);
	e)  None of the above.


     4.	Which of the following statements is true of the relationship between law  and ethics?
a) They are the same concept because both are coercive rules of conduct;
b) Ethics are voluntary rules of conduct and laws are coercive;
c) Ethics do not apply to business unless there is an applicable law;
d) Ethics are compulsory rules of conduct which only apply in the absence of applicable laws;
e) All of the above.


5. Which of the following statements is true of the Quebec Charter of Rights and Freedoms?
a) It applies to and overrules all Quebec laws;
b) Its purpose is to limit individual rights versus collective rights;
c) It only applies to the relationship between government bodies;
d) It applies to all Canadians;
e) None of the above.

6. Which of the following statements is true of the term Public Order, as used in the Quebec Charter of Rights and Freedoms?
a) It refers to the difference between collective and individual rights;
b) It refers to laws for national security;
c) It refers to laws which are of general importance and which may take precedence over individual rights;
d) All of the above.
e) Only (b) and (c).



Answers
1) C
2) E (not discrimination issue, it’s the car size issue)
3) C 
4) B
5) E
6) C




	
End of material for Class Test # 1

5. a) section 
    b) balances rights
    c) 
    d)
    e) 
6. Federal = national


