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Natural Law
Natural law and Morality 
· Natural law theory is inherently tied to morality 
· Some of the provocative questions the text asks:
· Are same sex marriages immoral? Why is racism wrong? Are we exercising proper stewardship of the environment?
· Should there be morals in the law?
· Who? What year? Take your answer to the provocative question as correct and apply theorist’s ideas to prove your point 
Union Pacific Railway v. Cappier 1903
· Suit for nonfeasance = suit for inaction that allows or results in harm to a person or property
· Suit was dismissed when a railway company whose train had collided with a child
· Natural law perspective would look into the morality of the facts of the case
· Positivists law argument in relation to the case would read the law for what it is (plain text); common law was the source of the decision which is regarded by Bentham and Austin as elitist and not codified 
      IRAC
Facts: 
· Ezelle (trespasser) was struck by a train on the tracks and lost limbs, was rushed to the hospital and died due to the injuries 
· Ezelle was removed from the tracks and was not aided by the plaintiff, an ambulance was called but did nothing to stop the bleeding (?)
Procedural History:
· Initially heard at the Wyandotte district court 
· Decision from the Kansas Supreme Court 
· Northern Central Railway Co. v. The State
Issue: 
· Whether or not the railway company should be responsible for the death because of their inaction or negligence in the situation 
· Were they legally bound to provide care after the child was struck?
Rule(s): mentioned in the decision
· No obligation to rescue a stranger from life-threatening peril where the defendant has not caused the peril 
· Child was considered a trespasser therefore no obligation to care 
· Cooley’s work on Torts: rule that duty of care only begins after care has been administered 
· Good Samaritan Rule: if someone is hurt, you are not legally obligated to help them – if you do, you must follow through to the best of your abilities 
· With exceptions for those who work in health care 
Application/Analysis:
· Court considered whether there was a legal duty to the complainant and if so, would a duty arise?
Conclusion: Case dismissed because the injuries were inflicted without fault of the yield-master, engineer or fireman 
Natural Law: Morals in the law 
· Reject the divide between law and moral and encourage the inclusion of morals in law
· Classical theory not prevalent but is used in practice 
· “ought” moral compass used to assess legal issues 
· Source for natural law theory is extra-legal (divine) 
· It is believed natural law is inherently binding 
Plato
· Argued that human law ought to be generated with reference to ideal forms of justice and goodness 
· Ideal meaning pure justice and goodness, unmixed with any other quality 
· Could be humanly comprehended – not trying to be intangible but believed the standard is something we already know 
· People inherently know what the right thing to do is which is what should be used to guide and inform human law 
Aristotle: Constructivist 
· Good laws are rational laws and rational laws have the power to produce virtuous citizens 
· Rationality is the benchmark – laws have a purpose – to produce rational and virtuous citizens 
· Purpose of the state is to assist its citizens to release their potential, or to assist in flourishing of the citizens 
· Flourishing life = rational life 
· Good law facilitates flourishing, constrains vice, produces virtue and allows reason to flourish – guiding us to rational and virtuous ends 
· Values discovered through human nature rather than external higher being 
St. Thomas Aquinas
· Developed Aristotle’s ideas and is an essential figure in the theory of morals and the law
· Argued: law sets before the citizen an account of the good, particularly it shows them something about being a good member of the community 
· The good (not selective) includes: life, knowledge, procreation, society and reasonable conduct 
· Knowing what the good is: through divine law and reason
· Believed God created the world, God is the author of the natural world 
· Inherent divine design in nature may be discovered through human reason 
· Striving to life a good life – what is the point if we are not creating the conditions necessary to live a flourishing life?
· If the law is rationale and developed through good reason, it is in turn good for the community and produces good laws 
· Criticism: elements of the good is good for who?
Limits of the Law 
· When human law departs or fails to understand the divine law and reason (sources of law) the possibility of bad law arises 
· No obligation to obey a bad law but disobedience needs to be taken seriously because it creates instability which is bad 
· For the sake of a stable society some degree of injustice “ought” to be tolerated, rebellion and disobedience must be tempered by real needs 
Key Facts of Natural Law
· Natural law is at the intersection of morality and law (overlap between morality and law) 
· Absolute theory of ethics not rooted in duty of externally imposed laws 
· Founded in our human nature and our search for genuine happiness and fulfillment 
· There is a natural order in the world and humans are naturally inclined towards what is good (moral code) 
· Moral life is lived according to reason 
· It does not give a fixed law – not always straightforward and has some flexibility in its application 


Natural Law in Political Philosophy 
· Justification for invading Australia and Canada – divine sense of what is reasonable and bringing it to a country 
· Knowing it is inherently good warrants bringing it to the country 
· American Constitution: pursuing life, liberty and natural happiness 
Hobbes 
· Argued that man, in his natural state, was solitary, poor, nasty, brutish and short before the social contract 
· Works deductively to list five general principles of humans in their natural state (so called law of nature) 
· Self-interest, equality, causes of quarrel, natural condition of war, motivations for peace 
· Under these principles he argues there are three laws of nature: peace, doing something to become peaceful, agreements need to be honoured
· Social contract is the legal system put in place – give up some liberty and power to be bound by the law in order to benefit from the law 
· People will no longer be solitary, poor, nasty, brutish and short in their natural state
Locke 
· Argues that in our natural state we are acceptable but the social contract should be put in place to create and maintain order 
· Emphasizes the state of freedom and that we should not harm one another in life, liberty or possessions (land) 
· Government and legislations primary purpose is to protect and promote natural right to property 
· People had a natural right to certain property, and their bodies as well as the labour of their bodies 
· With that comes a natural right over anything one produces via labour 
Modern Examples of Natural Law 
· Declaration of Human Rights: UN Preamble establishes inherent dignity (Plato, Aquinas) and freedom, justice
· International law concept of “Crimes Against Humanities”: wrong in nature and so there is no debate over the legality of the action in question 
· Recent philosophers of Finnis, Hart, Fuller 
· Constitutional provisions that protect civil and human rights: Canadian Charter 
In Defence of Natural Law 
· Finnis believes Judging laws by morality is not a good thing
· In defence, it is stated that we participate in the work of evaluation of understanding…
Positivism
What is legal positivism?
· Reacting to elitism and (as they saw it) overtly complex structures contained in the law
· Avoiding the discussion about morality and debating ethical issues 
· Get their hard facts from science or social facts
· Focused on a descriptive theory of law while naturalists asked what “ought” to be the law 
· What essential features do laws display?
· Positivism sees itself as a challenge to naturalism, as rejecting it 
· Not limited to law – can be involved in geography and other philosophies 
Jeremy Bentham
· Pg. 69 of the textbook *
· Philosophical point is the distinction between “ought” and “is” 
· Search for determinacy 
· Criticised common law and work of Blackstone
· Instead of ‘contrary to reason’ it is ‘contrary to what I like’ is his criticism of natural law theorists 
· Articulation of one’s own wants or desires as to what they think should be good 
· Judge and Co: critique of judge and company 
· Reacting to the elitists who control the law and claim that the laws are unnecessarily technical and complex 
· Concerned with common law because only judges have access to its application
· Codification is necessary in order for us to be out of the indeterminate, common law elitist way of enforcing legal rules 
· Precedent 
John Austin
· Imperatives: concerned with the subjection of persons by the sovereign to his power 
· Effects of common law processes and reasoning on individual’s right to liberty and life 
· Laws properly so called: laws of God and human laws (chart on p. 78) 
· Law and power: law as a technical instrument of government or administration; understanding laws in terms of their utility, he argues that we cannot be precious about civil and political liberties 
· Legal system is only one tool of the processes of the common law 
· Human laws are important for Austin 
Key Features of Positivist Theory 
Elements from Austin and Bentham: used to understand and create laws
1. Command theory = descriptive 
· Command is an expression of the sovereign will and expresses what the sovereign wills to be the case 
· Because it is a command, we note that it is an imperative and the command does not give us a choice 
· Command theory is descriptive; it helps identify what IS law 
· Does not entail anything about morality of the law – simply about identifying what is the law 
2. Sovereignty 
· Supreme political authority within a community, “any person or assemblage of persons…preference to the will of any other person” (p. 84) 
· In Canada this is the PM 
· Still important that the sovereign is the top person in power 
3. Sanctions
· Consequences attached to the command so that those who are commanded have motivation to comply 
· Matter of motivating compliance 
1. Probabilistic: no certainty that the sanction will be effective, only a probability that it will be 
2. Cannot be disassociated from the law
3. Can be either positive or negative 
Legal Positivism is NOT
· Positivists don’t reject normative considerations outright – rather they deny the claim that institutional legitimacy of law is derived from normative considerations 
· Normative considerations (what it ought to be) are relevant but they don’t immediately impact the command theory – they are a secondary analysis 
· Moral considerations might be interesting but not part of the identification of the law 
· Does not mean one should obey the law because it is law – if evil law is so great, then disobeying it can promote change for the better 
Hart 
· “Certification of something as legally valid…moral scrutiny” (p. 70) 
Criticisms of Natural Law
· Problem of objectivity: rests on the idea that there is an external perspective to the law that can provide a foundation for law but also a criterion of evaluation 
· One must be sure about what the external perspective demands 
· Criticism of conservatism – Saint Thomas Aquinas 
· Religious perspective blurred with natural law theories 
Criticisms of Positivist Theory 
· Bentham’s scientific approach seems to presume there is only one legitimate way of generating well-founded knowledge, that which proceeds on a scientific and factual basis 
· Who is creating the law? Who has the power to be sovereign? What laws are in place?
Hardline Theory 
· Hard vs soft natural law 
· Hard and soft positive law 
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Utilitarianism
Classical Utilitarianism 
Bentham
· Critical of common law and natural law because of how complicated it was (jargon) as well as the imposition of draconian punishments for minor criminal offences 
· “Natural rights is nonsense on stilts” 
· Rights only good in so far as they maximize general welfare of the community 
· Felt the operated to the disadvantage of the poor and illiterate 
· Basic principle of utilitarianism: 
· Greatest good for the greatest number by seeking pleasure and avoiding pain (p.248) 
· Bentham rejects jargon and promotes codification but also fundamentally rejects the notion of the moral compass 
· Benchmark of his is the greatest pleasure 
· Pleasure in his description, is separate from happiness – it is the end goal 
· Pursuit of pleasure (end goal) and avoiding pain gives us the best outcome 
· Searches for the best outcome
· Essentials:
1. Act consequentialism: consequence based 
2. Actions are morally right or wrong based only on the outcome (greatest pleasure but the greatest number)
3. The only good is pleasure as end goal, he does not make value judgements about what is the most important pleasure
4. Equality: no one’s happiness is more important than anyone else’s 
· Determines 14 pleasures and 12 pains which he says humans are susceptible towards 
The “Utility” of a Certain Law or Policy (Bentham) 
· Utilitarian logic vis a vis criminal law:
· Punishment – government imposed pain 
· Lack of comprehension – rights and obligations 
· Aim to demystify (look for utility of legal principles) the law – socially undesirable with pain, socially desirable with pleasure
· Greatest pleasure would be to eliminate criminal activity and the greatest pain is the sanctions 

John Stuart Mills
· Not all pleasures are equal 
· Some pleasures are better than others, some pains worse than others 	
· In either case the laws developing out of them need to be continually reviewed to ensure continued relevancy 
· Continue reassessing laws as well as our understanding of pleasure and pain 
· Mills and Bentham would reject the Declaration of Rights 
· Argued for the distinction between higher and lower pleasures 
· Some pleasures are more important and pleasurable
Consequentialism Rather than Morals 
· Utilitarianism: focus on consequences of an action
· If an action caused pleasure, then that’s a good thing (no more analysis needed) if it didn’t cause harm or a sanction 
· Deotologicalism – connect to natural law theory: focus on what your duty is and what you should do 
Examples of Utilitarian Mindset 
· Elementary education taxes 
· Environmental protection laws 
· Criminal law sanctions 
· Discussions on driver-less cars 
Critiques 
· People as means 
· Treats people as a means to an end and fails to recognize the separateness of people (doesn't take individualism into account)
· Pleasure 
· In reality, they argue, pleasure is a necessary precondition for goodness 
· Individualism 
· Value of a person is as an experiencer not as an individual 
· Happiness 
· Defines what is right in terms of what makes one happy 
· Consequences 
· Difficult to accurately calculate the consequences of one’s actions 
· Distribution 
· Failure to ensure a just distribution of welfare 
· Real preferences?
· Our preferences (what brings pleasure) are manipulated by various social forces such as persuasion, advertising, etc. 
· Does not take into account any moral persuasions – no good arguments in the theory against immoral acts such as slavery 
Law and Economics
Richard Posner and Law and Economics (p. 252 – 256) 
· American judge argues that economics helps resolve legal disputes 
· What people are willing to pay is the main indicator of pleasure seeking 
· Distinct from utilitarianism but follows many of the same logical threads as classical utilitarian theory 
· Belief that the greatest utility is brought about by laws and policies that foster financial success 
· Use scientific facts about money to shape behaviour 
· Wealth maximization is the focus 
· Litigation fueled common law is better and more efficient than the passage of legislation because economic sanctions will shape behaviour faster than law 
· People will only take litigation as far as they are willing to take it based on the money they have to spend on it which is efficient 
· Laws should be utilized to get towards a social goal and consider the effects that a law will have on the goal 
· Achieve a social goal at the lower cost is the driver 
· Economists will predict the impact of a law/policy in monetary equations 
· Earliest application is in relation to taxes which is done on a continual basis 
· Economists understand how law affects the distribution of wealth and classes of people more so than other social sciences 
· Will avoid taking sides on an issue because their aim is efficiency 
Contemporary Applications of Law and Economics Principles 
· Contract law 
· People will pay what they will for items 
· Competition law 
· Creating access and reducing monopolies and resources 
· Property law 
· People can pay whatever they want to for things 
· Litigation: resolving property disputes with economics 
· Move to deregulate utilities 
· Carbon tax debate 
Criticisms of law and economics 
· Economic and social factors effecting the marker are poor indicators because they are not stable 
· Focusing on the economy at the expense of people is morally bankrupt 
· Law and economics analysis fails people 
Illustration: Personal Information Laws in Canada 
· PIPEDA: Purpose – Section 3
· Balance the right of privacy of individuals (core principle in a democratic state) against the need of organizations to collect, use or disclose personal information 
· What would a classical utilitarian say about personal information laws?
· Assessment of the greatest good of society would warrant searching and exposing private information in certain cases (justification) 
· Analysis of the use of privacy law (utility) would determine upholding them 
· It’s hard to know the concern of terrorism will actually cause more pain than personal information being released 
· Measuring pain and pleasure is hard 
· What did Posner say about personal information laws? 
· “To withhold personal information is an act of deception” (p. 253)
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· For mid term on February 14 memorize main theorists and understand what they are arguing
Recap on utilitarianism 
· Greatest good for the greatest number through wealth maximization, the law and market go hand in hand
· Bentham developed by Mill
· Law and economics (Posner): positivist theory, codification is the answer

Capitalism and the Law
Max Weber 
· Goal: explaining the development of capitalism in Western society 
· Global scale
· Focused on the individual “Social action can only be understood by reference...individual” (p.197)
· Meaning behind why things happen (sociology) 
· Defined law: “An order will be called law if it is extremely guaranteed by the probability that coercion, to bring about conformity or avenge violation, will be applied by a staff of people holding themselves specifically ready for that purpose” 
· System of law backed up by sanctions 
· Set of rules guaranteed by coercion by way of either physical legal sanctions such as prison or psychological enforcement through social norms 
· Bentham support 
· Foundation: looking at capitalism broadly while taking a sociological perspective 
Typology of Law 
· Queries: Is the system internally self-sufficient? How are the rules and procedures applied?
· 4 categories: formal, substantive, rational, irrational 
· General thesis: formal rationalisation of law in Western societies is a result of capitalism
· Formal law and legal procedures are his interests
· Method to determine what category a law falls into: 
· Identify commonalities and sought to determine how they evolved 
· Formal & Substantive 
· Aiming for formal and looking for the extent that laws are self-sufficient 
· Determine if it is self-sufficient (rules needed already existed)
· Substantive: 
· Substantively rational with some rules but no comprehensive system
· Substantively irrational 
· Formal:
· Formally irrational: primitive societies with trials by ordeal (barbaric) or oracle
· Formally rational (desired): no gaps and contains answers to all legal problems, codes based on Roman Law
· Rational & Irrational 
· Laws being clear and consistent or the opposite 
· Rational system has no gaps and is self-sufficient 
· Evolution of law: towards rational thinking and codification which resembles the positivist agenda 
· Focus on codification and rationality – content is not as important as the form 
Typology of Legal Development
· Further typology based on the mode of law creation 
· Formal qualities of the law that were created 
· Types of justice attained 
· Four phases of legal evolution: 
1) Charismatic “law prophets” 2) Legal experts with social prestige 3) Imposition of law by power 4) Systematic and professional legal administration 
View on the Rise of Capitalism
· Explanation for the rise of capitalism is that it is caused by the emergence of natural law theory which develops through bureaucracy and legal education and profession 
· Legal profession considered to be part of the elitists which advocates for business
· Lawyers continue the elitism by managing themselves 
· Legal education has elements building on each other to create the capitalist society 
· Nourishes capitalist society through legal rules and concepts 
Loves Bureaucracy
· Believed that bureaucracy was the best way to guarantee impartiality 
· “Formalistic impersonality”
· Guaranteeing impartiality
· Obedience to the legal order not a figurehead 
· Formalistic Weberian idea – creation of universalistic statistics, regular procedures and accountability 
· Conclusion after going through typologies of legal development was that getting rid of the personalization requires a bureaucratic framework 
· Evolution approach to the law – logically set of rules requires no judgement from individuals 
· Hierarchy within the bureaucracy – no figurehead but the system has the hierarchy 
· P. 199 “Formal rationalization...homogenous law” 
3 Types of Legal Domination: Why people believe they are obliged to obey the law
1. Traditional – people obey because they believe in the age-old rules and powers 
2. Charismatic – people obey because of their devotion to the sanctity, heroism, or exemplary character of an individual person (Obama, MLK)
3. Legal-Rational (desired) – people obey because they believe in the legality of the enacted rules and the right of those in authority to issue commands 
Capitalism and the Law: Weber’s View 
· Law is relatively autonomous of economic circumstances but indirectly affected by them 
Criticisms of Weber
· According to Hunt, his definition of domination is just focused on the personal relationship between the ruler and the ruled when it is really more than just this formal manifestation 
· Legitimacy is given too much prominence 
· Too empirical – excessively counts numbers and does not consider other factors in society 
· Sociological answers don’t work for all of law’s problems 
· Understanding of legal domination is too positivist that doesn’t address social change 
· Direct line of thinking with Bentham 
· Not all bureaucracies are types of domination since they invariably run by people who are told by others what to do 
· His idealization of the codified system as opposed to common law fails to meaningfully account for the constantly changing nature of law 
· Contemporary experience of “rule of law” systems actually indicates a reversion to substantive rationality as indicated by discretionary regulation 
Illustration: Punishment and Criminal Law (p. 309-316) 
Weber
· CJS as a bureaucracy 
· Weberian ideal is that criminal sanctions are decided by following rules and procedures for classes of cases rather than seeing each as unique and establishing hoc rules of judgement
· Appeal to rules or beliefs outside of the system of law would make it substantive and therefore less than the ideal 
Multiple rationales for criminal sanctions
· Punishment versus Justification 
· Retributivism: eye for an eye; weak vs strong 
· Consequentialism: consider the individuals 
· Restorative Justice: prominent in Indigenous law 
Karl Marx (& Friedrich Engels) 
· No absolute concept of justice, only that which is acceptable and necessary for a given mode of production (p. 205) 
· Marx rejected morality in the law as did Weber and there is no absolute concept of justice 
· Justice intimately linked to the economic relations of a society 
· Problem with capitalism: benefits the few in power at the expense of the many working class citizens 
· Marxist theory is a classless society, no personal property, people work in harmony, solve disputes through discussion and people contribute based on personal abilities 
· Communist ideal 
· Not purely talking about law and justice (not a legal theorist) 
Dialectical Materialism (p. 206)
· Capitalist system as a source of conflict between two parts – that’s how it grows, through conflict 
· Conflict theory of capitalism 
· Each period of economic development corresponds with a class system 
· Classicism in the feudal system (system in UK with the monarchy at the top and they would give land to two Lords who would then pass it down to 6 people – pyramid) which is about ownership of the land
· Progress through capitalism: bourgeoisie is at the top (owner of land and money) on top of the proletariat or working class 
· Conflict is between the dictators (capitalists) and the working class 
· Problem: common person is getting exploited for the material gains of the few at the top of the hierarchy 
· It’s inevitable, logical, and necessary that there is a conflict between the bourgeois and the proletariat classes 
· The proletariat will win and establish a ‘dictatorship of the proletariat’ that will eventually be replaced by a classless, communist society in which law will “whither away” 
· Solution is to get rid of the working class and those in power through everything in relation to the concept of justice 
· Historical concept to explain, understand and reject capitalism 
Marx’s Historical Materialism is Based on the Existence of a Material Base with a Social Superstructure 
· The material base determines the form and content of the superstructure 
· Various views of where the law gits into the system: legal rules (superstructure), shape the economy 
· Crude materialism: law reflects the economic base 
· Class instrumentalism (layer): law is the expression of the dominant class’ will (part of the elite)
· Law is part of the problem (superstructure)
Social superstructure (arguably including law)
Material/Economic Base 
       Marxist Ideology and the Law (p. 208)
· Class consciousness
· Ideas are not arbitrary or fortuitous but are the result of economic conditions 
· Absorb knowledge from our social experience of productive relations
· Law maintains social order and represents the interests of the dominant class’ ideology
· “Ideological Hegemony” is created through educational, cultural, political and legal forces that ensure that the dominant set of values prevails 
· Law is the subtle, daily framework by which individuals and groups interpret their rights, interests and conflicts are interpreted and evaluated 
· Legal ideology is a form of social conscious expressed through legal doctrine
Conflict or Consensus: The Rule of Law 
Classic Marxist theory rejects the notion that law can be a neutral body of rules that guarantees liberty and legality 
Conflict Model:
Society is divided into opposing camps of those who have property and power and those who don’t. Conflict is inherent to the social structure. Law is subject to political conflict and controlled by particular groups and classes.
Consensus Model:
Legislature represents the common will. The executive acts in the common interests. Law is administered in a neutral fashion. Conflicts occur on the individual level
Rights and Socialism (p. 211-214) 
· Classic Marxist would argue that individual rights wouldn’t be necessary in a socialist society and instead it is a development of utilitarianism 
· Rights as expressions of a capitalist economy (private rights) and are distinct from the rights of man which are exercised in common with other members of the community 
· Marxist objections: 
· Another bunch of rules, biased towards protecting capitalism, oriented only towards the self-interested individual, only moral and utopian therefore irrelevant to the economic base 
· Concepts of morality has been rejected – natural law concepts are rejected 
Illustration: International Trade Law and the Transpacific Partnership 
· Agreement between twelve countries for the liberalisation of trade rules between countries
· Criticism is that it lowers the cost of things 
· Wages would be lowered and affect the working class as a result of the international trade agreement (superstructure) gaining 
On Capitalism
	Weber
	Marx*

	Law indirectly affected by economic circumstances
	Law (as part of the superstructure) is shaped by the economic circumstances


	Formal, rational law leads to capitalism
	Capitalism ensures the creation of rules that further its interest

	Goal: codified law 

	Goal: no law


*Marx rejects natural law theory strongly: says the concept of the divine is another example of the elite serving to retain power 
Law as a Vehicle of Class Oppression v Necessary Systems of Rules 
· Law of unions is connected to the question of working class and socialism which is not to be confused with communism 
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Classical Natural Theory v Positivist Theory (review pages 40-41)
	Natural 
	Positivism
	Critical Legal Theory 

	Political, social contract and natural state of man (system oriented)
	Pure positivism, economic, utilitarianism, capitalism
	Law is distinctive (separate), uncertain, unstable and ambiguous


· Reactionary responses to one another – evolution of the way we think about law – criticism 


Natural Law: Problem of Objectivity according to CLT
· Rests on the idea that there is a perspective external to the law that can both provide a foundation for law but also a criterion of evaluation 
· Aside from the fact that it is religious information, it is the certainty that CLT have a problem with 
· One must be sure about what the external perspective demands 
· Certainty: how can you know the foundations? How can you be certain to judge others on that standard? 
Positivism: Problems according to CLT
· Seems to presume that there is only one legitimate way of generating knowledge which proceeds on a scientific and factual basis 
Connection: CLT criticism 
· Skeptical of the “is” and “ought” distinction 
· Most legal practice might not live up to its ideal form, nor do they claim that one cannot in fact be punished for breaching a bad law…
Critical Legal Theory
Critical: more radical theory
Central theme: doubt the prospect of uncovering a reasonable legal system (universal foundation of law)
· Understands law as a distinct subject and it is uncertain, unstable and ambiguous 
· Does not reflect rationality no matter what the definition – instead reflects political and economic power 
· (p. 320) “No particular reading of a text…interpretations”
· Relatively recent – 1970s 
Key Elements of CLT
1. Law and its claim to reasonableness is bogus 
2. Located within legal scholarship 
3. Sought to address the inequities of legal doctrine 
4. Interdisciplinary approach 
· Work looks at literary criticisms, linguistics, philosophy, geography and art and brings these ways of thinking into legal theory 
Differences between CLT and other theories 
Why critical?
	Is not all theory to some extent critical?
Other theorists accept that law as a distinctive and discrete discipline – CLT argues that the law is uncertain, ambiguous and unstable; law doesn’t reflect rationality but instead reflects political and economic power; deep distrust of the entire legal project
Reaction to: (memorize) 
1. Hegemonic Consciousness: social order through a system of beliefs which are accepted as common sense and only serve the interest of the dominant elite 
· Similar to foundation of positivism: hidden behind judges
2. Reification: of the law which is to make something real – buy in to the legal process – people’s beliefs make the legal system more tangible and becomes reified as something essential
3. Denial: legal thought also as a form of denial – way to avoid contradictions like equality and freedom 
What are “the others” concept of law 
· CLT begin by reminding us that other theorists have an idea of what law is 
· Law is a system; a form of reasoning exists that may be used by specialists to find answers from the doctrine; the doctrine reflects a coherent view about the relations between people and the nature of society; social action reflects norms generated by the legal system 
· Myth of determinancy: dismisses these points 

Key Elements of CLT
· Indeterminacy 
· Denies that law is a system, could be a stand alone subject but instead is a set of political ideas 
· Doctrine can never provide a definite answer to questions nor can it cover every situation 
Link to positivism: take morals out of the law and claims the legal system is determinant (judge can decide a case based on rules instead of morals) 
· Anti-formalism 
· Rejects the view that there is an autonomous and neutral mode of reasoning 
· Contradiction 
· Disputes that doctrine includes a single coherent view of human relations instead it is the opposite, the reality is that competing views exist and are insufficient or dominant 
· Marginality 
· Doubts that there is consensus – doubts that law is an impactful factor in human relations and society 
Critical legal theory and the other 
· Approach to judicial decision could be to do a case brief or someone can read a court decision through the lens of literary criticisms, linguistics, philosophy, geography and art 
Critiques 
· Deconstructive which claims that it does not solve anything but still pulls apart and complains about the legal system 
· Does not build, only criticizes 
· Result is that the theory can be difficult to find useful applications for the theory itself 
· Utility of CLT?
CLT: Legal geography as an example 
	Critical Legal Geography (CLG) 
· Inherent interdisciplinary element of law that many ignore 
Blomley 
· Argues that law has a spatial quality; space impacts law which means physical and space in terms of human interaction and relationships; relationship between law on geography is indeterminate, constantly changed and largely unrecognized 
Geography 
· Connection with CLT 
· Highly critical of law as a system 
· Asks: how can legal professionals fully understand how law impacts and creates? How can all of the relevant information be contained within the legal system?
· Argue that law helps create inequality in relation to place in terms of access to the city; regulation of public space; reconstituting place to match western legal ideals 
· Concept of spatial justice 
Mid Term Review

Natural law: when morality overlaps the law 
Aquinas
Law is generated by reason and serves for the good of the community while also promoting virtue 
Aristotle
Discovering values through human nature rather than from a divine higher being
Plato
Human law should (ought) to be generated with reference to ideal forms of justice and goodness [unmixed]
Hobbes v Locke – Natural State of Man 
Concerned with systems and looking beyond the rational, reasonable moral content of the law 
Hobbes 
Before the social contract man was “solitary, poor, nasty, brutish and short”
· Humans as self interested; search for equality; causes of quarrel; natural condition of war and motivations for peace 
Locke 
In the natural state man is free and has a right to property (rights over the body and labour) 
Critiques
Heavy reliance on morality and the power of God  

Positivist theory: rejects natural law and uses empirical evidence to create the basis of the legal system 
· Descriptive theory 
· Search for determinancy 
Bentham
Distinction between what ought to be and what is 
· Criticized the law for being too complex, having unreasonable sanctions for minor offences and being illegible to the public 
Austin
Laws properly so called 
Elements of Positivist theory (3) 
1. Command theory = descriptive 
2. Sovereignty 
3. Sanctions 

Utilitarianism: (still under positivist theory) pursuit of pleasure, avoidance of pain results in the best outcome
Bentham 
Create happiness and remove misery 
Mill 
Argued for the distinction between lower and higher pleasures 
· Not all pleasures are equal 
Critiques
People not seen as individuals 
Determinancy of happiness is hard because defining happiness is impossible 
No attention paid to the distribution of goods 

Economics and the Law: how the economy affects the law
Posner 
Concerned with the utility of economic based law and policies 
· Wealth maximization considered to be the driving force behind human relations 
· People will pay whatever they have for what they consider to be the most valuable
Weber 
Evolution of what created the legal system: training of lawyers and creation of the code 
Sought formal and rational legal system while rejecting irrational and substantive systems that combine law with morals
· Gapless legal system with answers to all legal problems 
Verstehen: social action can only be understood by reference to its meaning, purpose and intention for the individual 
Marxism: legal ideology stems from the class consciousness of the elite – law maintains the social order and represents the interests of those who dominate society 
Ideological Hegemony: created through educational, cultural, political and legal forces that ensure the dominant values prevail 
…If Marxism is achieved:
Utopia is reached – no laws and the working class is in possession of power 

Critical Legal Theory: law is a system; a form of reasoning exists that may be used by specialists to find answers from the doctrine which reflects a coherent view about the relations between people and the nature of society; social action reflects norms generated by the legal system
· Doubts the legitimacy of the law; interdisciplinary approach; law as unstable, uncertain and ambiguous
Reaction to…
1. Hegemonic consciousness 
2. Reification 
3. Denial 
Blomley
Using geographical approach; law has a spatial quality 
Key Elements
1. Indeterminacy 
2. Anti-formalism 
3. Contradiction 
4. Marginality 
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Natural Law and Rights Theory
International Law 
· Connect with themes from class
· International law and sociology: question of sanction 
· International law and Marxist theory: question of power
· International law and the developing world: role of colonialism 
Modern Natural Law
Natural Law
· Connect between law and morals – overlap – morals coming from the divine 
· Finnis builds directly on Plato, Aristotle and Aquinas 
· Natural law nexus: overlap between law and morality 
· This is the classic natural law approach 
· Modern articulation of natural law belongs to Finnis 
Hard natural law: classic natural law approach – more strictly religious approach 
Soft natural law: derived from Finnis – looking beyond the divine as a source of law 
· Natural law sources not from morals only, but is from the concept of reason 
· Distinction between hard and soft natural law is important because it is trying to explain a break in the thinking of the content of natural law – explaining the different approaches being taken 
Finnis - Natural Law and Natural Rights
· Not a necessary connection with God but instead observations about nature or morality in the sense of goodness 
· Reviving the natural law theory of Aristotle and Aquinas 
· Argues that natural law is the set of principles of practical reasonableness in ordering human life and human community 
· Aim is to provide guidance to living a good life which leads to a good and harmonious society 
· Doesn’t theorize law in the same traditional system – instead sees it as a tool with the role to preserve the common good 
· He asks: what constitutes a worthwhile, valuable, desirable life?
· Answers this with a multi-layered method to natural law theory (methodology) 
· As part of this methodology, remember that Finnis does not deductively infer from facts; speculate on principles (moves away from what is or what ought to be); consider what is good or evil; or carry out a metaphysical analysis (theorists in deconstruction CLT – what are we? What do we exist as?) 
· Instead, Finnis’ first principles are un-derived – instead we know through experience 
[bookmark: _GoBack]Principles of Law: Finnis 
Seven Basic Goods
1. Life: self preservation, health and procreation
2. Knowledge: humans are knowledge seeking and choose not to be ignorant 
3. Play: enjoyment  
4. Aesthetic: appreciation of beauty and art *
5. Sociability: friendship
6. Practical reasonableness: act in a way that serves our best interest * 
· Connected to free will – making a decision based on our reasonable choices
7. Religion 
· All are equally important     
+
Practical Reasonableness 
All 9 (practical reasonableness) come under the rubric of the structure of reasonableness
· Coherent plan of life 
· No arbitrary preference among values or persons: do not omit or exaggerate any basic human values 
· Detachment (clear headed and open minded) and commitment 
· The limited relevance of consequences: importance of how we pursue things without making poor choices along the way 
· Respect for every basic value in every act: appreciating the impact of our choices and decision 
· Requirements of the common good: practical reasonableness to be used for the advancement of ourselves and communities 
· Following one’s conscience 
(p. 31) 
· Obvious that words are basic and part of the human experience (p. 33) 
· Content of natural law based on what is (what we experience) 
Criticisms of Finnis 
· He says that there are no religious or moral divine persuasions but he is a religious person – disconnect 
· His theory is still conservative: raises questions as to what the role his principles have in modern society 
· This is a miss-interpretation of Aquinas: having a natural law theory but taking morals out of it does not make sense 
· Relies on law as a tool: meaning he has an instrumentalist view of the law: does not unpack what law is 
· Does not provide guidance in terms of content
· He left essential goods off of his list 
· Where is the right to work? How does this fit into his concept of basic goods?
· Are there any essential goods that you would want on the list?
Using Finnis’ Typology
· Rather than just stating that a law is good – go into the seven elements and use them to prove your point
· Privacy laws are good based on Finnis’ concept of play: they protect our recreational spaces from state intrusion 
Rights and Property 
What do we mean by human rights?
· Universal Declaration of Human Rights; Charter of Rights and Freedoms; international law concept of Crimes Against Humanities 
· Unpacks how we use the term “human rights” by uncovering who the law applies to and why 
What is a right?
Hohfeld
· Claims that referring to a right is reference to several things 
· When a person claims that x has a right to do r, they are talking about four things:
· Duty
· Privilege: no legal sanction if you exercise your right
· Power: that the government has over an individual 
· Immunity 
1 A party to a binding contract has a right to the other party’s performance: RIGHT 
2 Since flag burning is protected speech, a person has a right to burn a flag: PRIVILEGE  
3 Ontario has a right to call me to jury duty: POWER
4 I have a right not to be called to jury duty in Quebec since I do not live there: IMMUNITY
Hohfeldian Approach – fundamental legal conceptions 
· Assumption that rights have a correlated duty – this is not the case 
· Instead rights and duties are not seen automatically but as legal disputes
· Questions of privileges and immunity puts no obligation on others to do certain things 
· He is an American – concept of liberty is his backdrop 
· Having liberty does not mean you have a right to do something 
· Makes sense in the concept of intellectual property 
What is the point of Hohfeld analyses?
· Highlights the fact that many people in the same situation can claim rights that are often conflicting 
· Example of the non-violent camping protests in BC by First Nations groups to prevent the building of a pipeline 
· Multiple people in the same space all claim rights that are opposite to each other 
· There is a discourse of claiming things as rights: right to internet? Right to education?
· Good Samaritan rule: do we have a duty to act?
Theories of Rights 
· Difference of opinions as to what rights exist and their context 
· Rights based: concerned about the suffering of the individual being tortured
· Duty based: act of torture undermines the individual torturer 
· Goal based: concerned about the rights of others who are not being tortured (utilitarian) 
Human Rights – Criticisms 
· Communitarianism: the moral and political context in which values are affirmed is always crucial to their validity 
· Relativism: are human rights really universal? 
· Utilitarianism: concerned with maximizing welfare 
· Socialism: both communitarian and related to utilitarianism 
· Legal positivism: argues that moral truths and objective values do not exist 
· Critical theory: full on assault – the ever growing number of human rights documents have made rights meaningless 

Future of Human Rights – Animal Rights
· Wacks highlights animal rights as a hot topic in human rights analyses 
· It is about animal rights, 
· Gives us a chance to consider ethics and morality generally 
· Idea of relativism versus set human rights: 
· Quote on p. 287 “You should ask… individuals” 
· Relativism means what is good for me is not good for you would be traditional 
· Case of the IKEA monkey – Nakhuda v Story Book Farm Primate Sanctuary 2013 
· Lost exotic pet that the owner illegally had in her possession; they lost control of the monkey and the court gave ownership to the animal sanctuary 
· Principles of common law used: 18th century Latin principles about animals as property 
· Legal rule comes from an assessment of whether it is a wild animal or not 
· Court held that she lost control of her property and it was therefore a wild animal
· Bill 54, An Act to Improve the Legal Situations of Animals (Quebec) – adopted in 2015 
· S. 898. 1 states animals are not things, they are sentient beings and have biological needs 
· To meet biological needs it puts legal duties, obligations and prohibited acts onto people
· Provisions of this Code concerning property nonetheless apply to animals 
· Rules can apply to animals but they are not property 
· Provisions for animal welfare and safety 
· Categorization process: animals categorized from domestic to companion 

Should animals be considered property?
Or
Should animals have rights as sentient beings?

What does Hohfeld offer?
· Rights for whom, by whom? 
· Perhaps duties, obligations, privileges or immunities 
· Analysis: considers that a right is something that one must be able to claim – can animals claim rights? 
· Do we have a duty towards animals?
· Do we have powers over animals?
· Do we have immunity in how we treat animals? 
· Answer is mostly no – laws on animal cruelty 
· Is it likely that Hohfeld’s analysis of rights does not apply to moral rights – legal rights analysis 
· Are animals merely replaceable commodities?
· If not the question of their welfare and our responsibility is ultimately a moral one 
Animal Rights 
· Early philosophical influences: 
· Rights lie with the owner of the animal 
· Connect with Locke
· Utilitarianism: 
· Pleasure pain analyses includes animals – everyone under the law is equal including animals
· Can animals have rights?
· There is a difference between legal and moral rights – just because there is a moral right does not mean there is a legal right to do something
· Must show it is for the greater good of humanity to not harm animals
· Social contractarianism: social contract 
· Seeks to establish a moral system on the basis of what rational agents would agree under ideal circumstances
· Choose to have a social contract whereby animal rights are included in our analysis 
· Relativism:
· Animals have moral and legal relevance in different parts of the world 
· Rights of animals:
· Criticism of “moral decadence” 
· Why are we talking about the rights of animals when there are so many other problems we could consider? 
· Problems that humans face 
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Feminism and Critical Race Theory
Intersecting Theories and Intersecting Feminisms 
· Natural law = rights talk 
· Positivism = law as a way to bring about change 
· Critical Legal Theory = marginality and anti-formalism 
· Marxism = challenging the social structure 
· Critical Race Theory = critique of white male dominance 
Feminisms: Three Categorization
1. First wave: legal recognition of women – women getting legal recognition as persons at the turn of the century
2. Second wave: political equality and reproductive health – 60s and 70s focus on claims to health care and a woman’s right to make choices about her body
3. Third wave: intersectionality
First Wave Feminism: legal changes to bring about rights for (some) women 
· Right to vote; right to hold property; right to contract (not able to open a bank account); right to obtain a divorce 
· Life strategies women cannot do 
· Persons Case 1929 recognized that women are people and so they have the rights that people do
Second Wave Feminism and the law 
· Employment law 
· Pregnancy and maternity leave
· Reproductive health rights 
· Access to contraception; safe and legal access to abortion 
· Geographically bound
· Criticized as only representing a distinct sector of society – white male dominance transcended into white, educated and well-off female who deserved rights 
Third Wave Feminism: difference feminism and intersectionality 
· Essentialist view of women: singular (in relation to rights claims - single person claiming right vs group claiming a right), general, focus on white, middle-class educated women 
· Class; race/ethnicity; gender identity; nationality 
· Not take into account multiple factors of identity instead only look at one singular 
· International view of women: diverse 
· Religion; age; sexual; preference; education
· Not solely defined vis a vis being a woman 
· Indicators are representative of the privileges of identity: class; education; nationality, etc. 
· Not one size fits all for feminist theory since everyone has different intersectional indicators and points of privilege in society 
· “Invisible backpack” concept: some carries a backpack full of realities which include privileges and disadvantages 
· Studies have attempted to quantify what the most valuable privileges one could own and where it puts someone on the spectrum of power 
Feminist Thought and Feminist Jurisprudence
1. Liberal Feminism (prevalent, 2nd wave)
· Liberal: individual person and modern liberal state
· Focus on civil and political rights with an emphasis on: equality, rationality and autonomy
· All persons presumed to be autonomous, rights-bearing agents who should have equal ability to exercise rational choices 
· Privileges exist to be able to make these choices 
· They should have personal freedoms against the intervention of the state except when preventing harms to others 
· Role of the state and personal space 
· Critiques: assumption of an equal playing field just brings women into the male sphere 
· Debates over whether or not it addresses concerns 
· Thinkers involved fit into the status quo and are white women who are reacting against male legal theorists 
· Emphasis on the public-private divide: liberal approach makes divisions worse  
· Perpetuation of the public private divide ignores exploitation of women in the “private” sphere (domestic violence or forced marriage) 
· Liberal feminist thinkers come from the perspective of being well-off and having privilege to make decisions about their lives that other women might not have 
· Division between male (public life) and female (private life) spheres
· Public Law – constitutional, criminal and regulatory law: increase visibility 
· Right to hold public office 
· Private Law – transactional law, including family law, torts, contracts, property and commercial law: concern about a woman’s right to exist in the legal sphere 
· Right to be able to obtain divorce 
2. Radical Feminism
· Encourages us to look at the gender implications of facially neutral laws and practices 
· Relationship between men and women is ultimately a relationship of power differences and therefore women cannot achieve equality without challenging this patriarchal hierarchy 
· The phallocentric and oppressive structure of society tolerates and even fosters sexual violence towards women
· Dualistic approach towards characteristics of men and women (page 345 table) 
· It is not enough for them to have a right to property, instead look at women’s access to property 
· Catherine MacKinnon believes that change can still be achieved through law while others like Christine Littleton and Ann Scales deny substantive change to the oppression of women is possible using the law 
· Jane Doe (pseudonym for women who do not wish to be named or cannot be named in legal cases) Cases in Toronto
· Jane Doe against Toronto Police because she argued that the police did not warn the public because they essential did not tell women because they feared that if they did the rapist would stop committing offences and never be caught – successful in her argument


3. Postmodern Feminism (can be linked to readings on CLT)
· Focuses on challenging objective truths about gender and existing distributions of power – therefore, the stability of categories like equality, gender and women are treated with skepticism
· Rejects all essentialism: the idea that anything has a core, irrefutable feature 
· Instead, uses “positionality” to situate values and knowledge within a particular context and time 
4. Difference Feminism
· Shares ideas of radical feminism but focuses on diverse forms of discrimination a law rather than only focusing on sexual objectification 
· Critique of the “reasonable man” or “reasonable person” standard on the grounds that it reflects a male-centric approach characterized by “objectivity, distance and abstraction” 
· Unpacked in regards to what a reasonable person would do in a case of sexual assault – differentiating between how women and men react to the same situation
· Assert that liberal feminism ignores the important differences between men and women 
· View of Patricia Cain, difference feminists focus on the special bond or connection between women based on their common biological experiences
· In law, first three are more prevalent while postmodern feminism is not always referenced 
Tools for Looking at Law and Legal Practice Through a Feminist Lens [p. 346]
· “Ask the woman question”
· looks at the possible gender dimensions of facially neutral law 
· de facto discriminatory rules and practices 
· Feminist Practical Reasoning 
· Who makes the rules and who speaks for women?
· Looking at women’s diverse perspectives 
· Consciousness Reasoning 
· Interactive and collaborative process of articulating women’s experiences and collectively making meaning 
· Focus on revealing oppressions in daily life 
How to Solve a Problem Like Equality?
· Liberal Feminism 
· Equality of women as rational being entails a single, undifferentiated gender neutral conception of citizenship
· Formal Equality: law on the books 
· Could be getting paid maternity leave on the books 
· Difference and Radical Feminism 
· Hold on to biological and social differences which is the basis of how women should exercise their political and legal rights 
· Substantive Equality: what happens in reality rather than in the books 
· Can women actually use their paid maternity leave or are there other factors that prevent them from accessing this right?
· Two perspectives both valid and prevalent 
Quebec’s Bill 94 
· Act to establish guidelines governing accommodation requests within the administration and certain institutions 
· Notion of accommodation is subject to the Charter 
· Right to gender equality 
· Principle of religious neutrality of the State
· Accommodation can be made reasonable if it doesn’t cause undue hardship to an individual 
· Analysis of rights: rights entails duties, privileges and responsibilities and so the fact that principles of religious neutrality and gender equality can be unpacked using this analysis 
Critical Race Theory 
· Reacting to the systemic racism typified by law, legal constructs and legal structures 
· Began in relation to African Americans 
· Hegemonic masculinity argued: laws formal construct reflects the reality of a privileged, elite, male, white majority 
· “Outsider Jurisprudence” critical race theorists are outside of their jurisprudence and their debates are constructed in terms of “otherness” of racialized peoples 
· Looks at this through the process of: 
· Story telling of the racialized experience in the legal system
· Personal experiences of criminalized and racialized youth
· Theoretical approach: speak to more than simply “law A affects this minority in this way” but rather this was this person’s experience in regards to the law in place
· First person narrative 
· Intersectionality 
· Two sub-areas to be aware of: 
· Feminist theory 
· Postmodernism
Comparing Theories…
Critical Race 
· Individual rights 
· Embraces post-modernism tools – deconstruction 
· Critiques current legal thought 
· Indigenous legal theory approach can exist here too 
Indigenous Legal 
· Concept of group rights 
· A new set of theoretical ideals 
· Critiques current legal thought 

