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1. Common law- defined/history/procedure/ distinguishing the facts
2. Liberalism
3. Crim control model vs. Due Process Model
4. Key Points
1. CJS legitimize use of force
2. CJS negotiations 

History Of Canadian CJS 
rooted in Europe
2 Model
Napoleonic Code/ Civil Law 
Code of a prior principles
Applies to all future eventualities 
England- Common Law System
Historical context (Norma Conquest)
French/ German blend 
Sates authority rest on its monopoly over the use of force
Government only allowed to use violence against citizen (army and police) 
State keep force= stay in power
Legitimizing states authority
Rituals/ buy in from citizens
Itinerant judges- roam around 
Go on circuit- resolve disputes 
Common law IS NOT 
 Competing claims to legitimacy
power tells you what us law
Common Law is enbeded in state
Our collective identity of a state
Common law IS NOT local
Exists to condole kings power 
Civil Law= private
Common Law= public/ state of individual 
Itinerary Judges: idvidual disputes- decisions
Develop definition of crime and punishments (remedies) that grow on case by case basis. Deal with problems that come  up
Sum of rules and process of law= common law 
Common Law: 1. A body of general rules
2. prescribe social conduct 
3. Enforced by ordinary courts
4. Rules developed by courts in legal cases 
5. Process conducted in accordance with a defined set of procedural rules 

Constitution Act of 1982 
Has to obey certain rules (democratic) 
Democratic reliance on citizen and state 
Kings power to be consolidated- developed apply same rules 
Efficient/ certainty/ rely on rules/ avoid looking arbitrary/ equality/ legitimize state use of authority 
Common law= doctrine of precedence 
Future case- refer to past decisions and apply rules developed in past to use current case to develop rules to apply in the future
Each case becomes a precedent you apply next time
Each prov has their own court system 

3 Levels of Court 
Court of appeal (supreme court) 
Superior  (doctrine of stare decisi)
Provincial (lower courts bound by decision of higher crown)
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Doctrine Of Liberalism 
Decision judges make in legal culture 
Due process create relationships 

CL- grounded in political philosophy of liberalism 
Liberal view of law (set assumptions) 
Society is made up of individual 
Individuals are rational (someone who weighs cost benefits and only acts when benefits outweighs the cost)
Indvidual obey law to protect freedom from transgressors
Use of violence
Rational decision 
The role of CJS is to max. ind. Freedom
 Criminal Law punishes transgressors by taking away their freedom 
Freedom is so important- only punishes transgressors who make a rational decision to transgress 

1892- criminal code of can: wrote down c.l rules developed
1955- parliament defines crime but courts can continue to create fences and court is body that interprets parliament law and statues 
C.L- judicial practices, apply rules to individual facrs: distinguish case on its facts, and continues to develop law 
Penny: liberal principles in c.l. do 2 things 
1. executive power- government through rule of law, everybody molding government to obey law 
2. Courts power- use deviance to punish transgressors, exist to protect accused person from an abuse of states monopoly over violence- due process 

Crime Control Model: 
CJS to repress crime
Police screen out innocent people, guilty and punish 
Illegal evidence admissible 

Due Process Model (Values)
Protect individual and individual liberty form abuses of state power
Constrain and control officers of state
Due process embedded in constitution
1982- charter of rights and freedoms 
sec 7-11 
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Criminal Trail As A Social Ritual 
1. Procedure (liberal/ due process)
2. Liberal trail
regulatory state
preventative state
authoritarian state
3. Criminal Trial as a ritual 
reproduce political authority
symbolically organized space
through repeated visible rituals 

Procedure: 
due process rights 
accused presumed innocent 
give people room to make own choices
built in liberal understanding of law 
1. arraignment: read you the charge, accountable when accusing you
2. plea: guilty or not guilty, up to the state to prove beyond  a doubt, burden of proof rest on crown 
3. crowns opening statement
4. examintation in chief with crown within 
5. cross examination 
6. re-ex, of crown witness by defence, discursive process
7. if case develops, defence goes through steps
8. closing stories 
Liberalism 
Criminological critics of liberal criminal trial
Not cost effective 
Not preventative 
Stigma
Not necessary- faster to process administratively
Not appropriate- ind. Don’t look at broader social dynamics 
Liberal= controlling people
1. regulatory state: managraroly approach to crime, collect data, liberal(slack off)  
2. preventative: focus on risk, intolerant of risk, conflict people make own decisions
3. authoritarian: state invisible so it can regulate behaviour, citizens have to be visable to state, liberal- citizens should have max antonomy 
i.e. minority report 

Rituals: 
enact a democratic ritual by citizen and state 
determines what we get
due process- stops monopoly of power of state
ritual- making sure any use of force by the state against a citizen follows the will of due process and is there for legitimate 
criminal trial plays important function in liberals 
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criminal trial as a social ritual 
political authority 
symbolic organized
repeated visible rituals
Role od policies
2 problems
methods accessibility

Gabriel and Harris 
Due Process : embedded with liberal assumption about role of criminal law in negotiating demo relationship between citizen and state 
Rules where state proves the use against accused is legitimate, if not= violence 

Crim Trial: place to negotiate relation between citizen and state
CJS Trial: place where we take states monopoly over use of violence collectively construct its meaning as legitimate authority 

Argument: the state authority rest over monopoly use of violence 
Authority and monopoly (intertwined): had to maintain monopoly 
state needs to control of society the use of force legitimatized states authority 

Social rituals that reconstruct use of violence as authority
Crim trial is the most powerful social ritual 

Court Room: symbolically organized space 
1. Dias: raised platform- signifies central focus of room
Judge sits there/ symbols of state
Raised- shows judge is overseeing signifies power/state/ judges impartiality 
2. Bench: signifies permance of state and impenetrability, judges = representative of state 
3. Prisoners Dock: off to side/never in triangle
Separated/ symbols- isolation/ unworthiness/ stigma 
4. Counsel Tables: defence and crown attorney sit here, ritual in distance between them
triangle- that’s where ritual takes place
5. Bar: railing in middle, separates space/ distance between public and triangle 
6. Gallery: benches where public sit
7. Stand: raised up/ judge looks down on you

rituals require actions, participants, and performance
ritualized actions 
ritualized dress: robes/ black shoes/ panty hose
ritualized speech: plea/ phrase
socially important
two levels 
1. Phrases to signal something’s wrong
ritualized actions: stand/sit
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public must be there to succeed participants as citizens that we reconstruct states of violence of legitimate authorities 


1. Role of Police in CJS
1. intro
2. problems
a. when a police role accepted by state for political purposes
b. conflict between police culture and role of police as interface between state
3. Methods of Accountability 
a. exclusive of evidence 
b.  disciplinary things
1. internal
2. public complaints commissary
c. crim prosecuting 
d. civil actions 

Shaptycki: policing of the heart of the functioning of state and control to an understanding of legal and political organization 
relationship between state and citizen 
how to organize political relationship 
research: police centered “inside view” 
: faster if we can figure out how to interact with them
Neo Marxist: police= repressive entrustment 
: protects capitalism, wealthy, powerful and use profiling. 
Police walking the line, and see a split
Escalated violence (old way of policing)
Due process model- policing is now a form of negotiating management 
Liberal democracy= talk to them
Ie. Boiliva  Canada 
Escalated force vs. negotiating management 
Globalization is leading escalated force into country with democracy 
Force is being used because of global pressure

Saunders and McMungle: the police are in effect, the first: main keepers of the integrity and fairness of the CJS… the police have a profound and taxing responsibility to balance individual rights within societies need for security. 
Fairness  treating everyone fairly, due process, liberal views
Society is made up of rational individuals
Functions of law= provide anotomy, maximize freedom. 
CJS= maximize freedom, not catch criminals
Due process= do it fairly 
State allowed to punish only if you make a rational decision to act (fairness taken away)
Police need to protect accused
Balance individual rights (accused) within societies need for security 
Liberal Principles! 

2. (a.) when police role (monopoly over violence) is coopted by the state for political purpose 
problem: state takes police and uses power against citizen for own political power
1997 APEC: Asian Pacific Economic Cooperation 
security details of other heads of state
president Suharto: trade vs. human rights 
PMO tells RCMP to let Suharto in with guns
RCMP uses pepper spray against peaceful protests 
Arrest Jagg Singh- charged with assault
State use of force for own purpose 
(b.) conflict between role of police as interface of citizen and police culture 
accountability: police and CJS are accountable to citizens for the states use of force 
police culture:   fine line between transgressors and good guys 
paperwork= incidents, safety and security, traffic control,  community helping
division between what cops do vs. what we think they do 
police training focuses on- criminal code of Canada, crime protection and physical force
argument: training reforces certain mission that your going to be in a dangerous situation and you need to use authority 
conflict between system and police force
trained t do and what they do, do
us vs. them good vs, bad (law and citizens)
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police deal with stuff we do not wan to deal with  (ie, dead bodies) 


Role of Police
1.  (c) Methods of accountability
Disciplinary Hearings
Internal
Public complaints commissions
Exclusion of evidence
Criminal prosecution
Civil actions
2. Initiating Court Proceedings
Arrest
Bail
Support to crown
Set dates
Trial 
*Stacy Bonds case (YouTube video shown)  Strip search controversy 
September 6, 2008 Stacey Bonds was out with friends in the Byward Market area and was approached by Sergeant Desjourdy and she cooperates with the officer 
In her early  20s; as she walks away after being approached she asks if they could please tell her why she was stopped and they arrested her and she was accused of being intoxicated in public including having a bottle of alcohol although there was not one presented in the evidence
 She arrives at the police station to be processed and significantly hurt her arms, knee her, push her to the ground, and proceed to cut her blouse and bra off (there was one point in the case that she was accused of kneeing the officer after Desjourdy was accused of touching her inappropriately)
There was no reasonable found to support that the crime Stacy Bonds was accused of occurred 
There is supposed to be no arrest just a citation given
When the arrested Stacy Bonds they charged her with public drunkenness therefore there needs to be a trial to prove whether the use of force was legitimate. 2010 media gets their hands on the story (it takes two years to work its way into the courts and gets before the judge for the first time on November 18, 2010)
What the officer did was an indignity and they immediately threw out the charges 
On November 19, Special Investigations Unit public body begins an investigation 
On December 17, Stacy Bonds sues the City of Ottawa Police and Desjourdy for $1.2 million in damages 
March 15, 2011 the Special Investigations Unit recommends that criminal charges be filed against Desjourdy and the OPP that gets involved charge him with sexual assault 
4 days before the Stacy Bonds incident on September 2nd; Desjourdy was arresting another woman who was hostile, intoxicated and proceeded to spit on the officer and therefore he used forced (kicks her and shocks her with a taser). Desjourdy was investigated internally for this case due to his use of force and he was given a “significant punishment” and demoted to a constable for 90 days. 
Culture of criminal justice system vs. culture of policing the use of force is highly problematic (violence is being used without due process and following any rules) – deviance socialization because they are a subgroup of society socialized to act differently then use which applies to doctors, lawyers, police officers 
Disciplinary Hearing
(1) Internal Investigation: when the police force itself says there has been an incident, gets written up, and if they think there was a use of force then they will be disciplined in some way
Seen as one of the least effective forms of accountability primarily because the investigation occurs within the culture of policing (stick together = us vs. them)  colour code criminals (Stacy Bonds happened to be black) – we look for social cues as to who is dangerous or not 
Criminal Justice System/Public – the police state WE don’t understand THEM
(2) Public Complaints Commissions
Police would be held accountable by the citizens and public bodies 
Ineffective:
Loss of job (police can lose their job for excessive use of force)  these investigations have to follow due process rules 
Relationship among individuals (a non-marginalized citizen)
Tend to believe cops 
Tend to be political appointments (stack it with people who have more conservative views)
Exclusion of Evidence
The argument is if the cops break the rules and there is evidence of a crime, once it gets to trial the judge will refuse to take the evidence into account because it would bring the administration of justice into disrepute 
Ineffective:
The suspect’s case is acquitted but it doesn’t discipline the police officer
Research in the US says it is not a deterrent – doesn’t stop officers from using force
Criminal Prosecution
You actually charge the police officer for use of violence 
Typically the victim is open to retaliation 
Ineffective:
Crown Attorney will not want to proceed because the crown needs cooperation from the police therefore they are hesitant to charge an officer 
Burden of proof rests on the crown but because it is criminal it is beyond reasonable doubt 
Will not change police culture 
Civil Action
Sue the individual office and the police force for money damages (eg; Stacy Bonds)
In a criminal trial it is the crown/state vs. the individual – because of the monopoly over the use of force you have to protect the individual (various due process rules) to make sure you do not take liberty away unfairly – in this case it has to be proved beyond a reasonable doubt
Civil actions are private law and have to deal with  relationships between citizens - if the officer does something and it harms the individual then they are entitled to be put back in the same position they would have been if they officer had not done what they did (the defendant pays money to the plaintiff). Because it is between individuals you only have to prove it on the balance of probability
Pros:
the burden of proof is lower as there is a balance of probability
You’re more likely to succeed (courts are much more likely to say “yes police officer give the victim money” as opposed to send them to jail)
Cons:
Time consuming
Expensive
The money paid to the victim will be paid by the state not the defendant 
No internal discipline 
It doesn’t help us deal with any systemic problems 
Civil Action is usually the best method of accountability
In the 1986, downtown Toronto there was a guy known as the “balcony rapist”. He would go in through the windows of women and rape them (windows were open due to a hot summer)
There was serial offences 
Police decide to not go public/warn women in the area because they figured it would increase the chances to catch him
The last individual raped is known as Jane Doe; they catch the suspect 
Through the process Jane Doe discovers that the police knew but did not warn the women in the area so the suspect would continue to commit crime – she ended up suing the Metro Police Force for negligence performance of duty because of the failure to warn and receives $175,000 in damages 
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