	LAWS2302V
Lecture 2
	1



Actus Reus
Lecture 2
Wednesday January 18th 2017
Mike Duffy
· Senator alleged to have committed fraud by claiming innumerable “business expenses” through Canadian government 
· Lived in Ottawa but claimed that his Ottawa residence was a business expense to be covered by the government and that he paid for his home in PEI (in which he hadn’t lived in years)
· Charged under s. 122 of the criminal code
· Numerous related offences in the same trial – fraud 
· Every official who in cx to the duties of his office commits fraud or a breach of trust, commits an indictable offence and may receive up to 5 years
· Was acquitted – found not guilty 

Crime: any act or omission of an act that is prohibited and punishable by federal statute
· Law Reform Commission of Canada  4 conditions must exist for an act or omission to be considered a crime:
1. The act is considered wrong by society
2. Act causes harm to society in general or to those who need protection
3. The harm must be serious 
4. The remedy must be handled by the criminal justice system

Criminal Law: the body of laws that prohibit and punish acts that injure individual people, property and the entire community
· Authority for administering the criminal justice system is shared between the federal and provincial governments 

Presumption of Innocence
· Predates the charter
· Assumed that the alleged is not guilty until proven otherwise
· Must say things such as these facts have not been proven in court 
· Burden of proof – job of the crown to prove guilt
· Unique feature of the common law jurisdiction
· Civil law – presumed guilty and must prove their innocence (France, Quebec)
· Canada heavily focused on rights for the accused
Criminal Code of Canada
· Federal statute that contains the majority of the criminal laws passed by parliament 
· Lists crimes, sentences and procedures to follow when trying those accused of crimes 
· Amendments to the code are made when the values of Canadian society change 
· Changes over time and place
· Prostitution is legal in some European countries, NZ and legality has recently changed in Canada
· Adultery used to be a criminal offence in Canada
· Possession of marijuana less serious today (and government is considering legalization)
· 1795 – twelve people hanged in Halifax for the crime of theft, one for stealing a few potatoes
· No longer capital punishment in Canada
· Technological advances change the code
· Ie. New laws for airplane hijacking, credit card fraud, internet hacking, cyber bullying, identity theft
· Example: Sexual Abuse
· On October 18, 1999 – Parliament passed Bill C-7 making criminal records of pardoned sex offenders available for background checks
· Also, outdated laws can be revised or repealed
· Ie. 1976-sentencing option of capital punishment removed

History
· Canada’s first Prime Minister, John A. MacDonald, strongly advocated having one set of criminal laws for the whole country 
· So, in July 1892, Canadian parliament passed a statute called the Criminal Code of Canada which combined a description of crimes and criminal law procedure into a single statute
· Code has been amended every year since 
· Today there are approximately 850 sections – difficult to include all drimes in the code, - other federal laws now contain criminal offences that are not in the code or in enough detail in the code, these include:
· Controlled Drugs and Substances Act
· Customs Act
· Youth Criminal Justice Act
· Competition Act
· Food and Drug Act
· Income Tax Act

Quasi-Criminal Laws
· Technically, laws passed by provinces or municipalities are not cpnsidered criminal laws but quasi-criminal laws
· These are less serious offences and the usual punishment is paying a fine 

Foundational Concepts
· Types of Offences:
· Indictable
· Hybrid
· Summary

Actus Reus – The Illegal Act
The Elements of a Crime
· To convict a person of a criminal offence in Canada, the crown must usually prove that two elements existed at the time the offence was committed: the act itself and the intention to commit the act 
	Actus Reus
	

+
	Mens Rea
	

=
CRIME

	“The guilty act”
	
	“The guilty mind”
	

	
Demonstrates a voluntary action, omission or state of being that is prohibited by law

	
	
Demonstrates that the act was intentional, knowing, negligent, reckless or willfully blind
	


Criminal Law Equations
· Actus reus + mens rea = crime/guilty
· Actus reus – mens rea = tort? Accident?
· Mens rea – actus reus = imagination? Plan? (NB: there are some offences that criminalize attempts/conspiracies to commit crimes)

Actus Reus – Overview
· Physical element of criminal offence
· Latin for a “guilty act”
· Physical component
· The act or omission (failure to at) that has been identified by Parliament as sufficiently harmful to warrant state intervention
· It is usually very easy to determine the Actus Reus of a crime by reading the CCC

What is the Actus Reus of Homicide?
· CCC – s. 222 (1) “ a person commits homicide when, directly or indirectly, by any means, he causes the death of a human being.”
· What is the actus reus of homicide?
· Causing the death of a human being
· [bookmark: _GoBack]Actus Reus of an offence is not always so easy to determine
· EX – s. 90 (1) – “every person who commits an offence who carries a weapon…concealed, unless the person is authorized under the firearms act to do so”
· Is there any trouble with determining the actus reus of this crime?
· What defines a weapon?
· Is having something in the trunk of your car concealment?
· This is where it is necessary for the judges to interpret the law and apply precedents
· Actus Reus must be committed voluntarily – it must be the conscious choice of the operating mind 
· People are not held criminally responsible for actions they cannot control 

For any offence – to ascertain actus reus
· Determine through the code and common law 
· Read charging section of code and ask whether common law elements such as voluntariness and causation must be proven ie., may not be raised by the facts

Exceptions to Actus Reus:
· Being forced by another person 
· Sleepwalking
· Reflex reaction (i.e., epileptic seizure 

Challenging Issues
- Two most challenging issues for criminal law: omissions as actus reus and principles of causation 


Two Types of Incomplete Crimes:

	
Attempt

	
Conspiracy

	
· Intention to commit a crime, even when the crime is not completed
· The crown only needs to prove obvious steps toward committing a crime 
· Example: terrorist bombing – construction of a bomb, having a bomb in your possession
	
· An agreement between 2 or more people to carry out an illegal act, even if that act does not actually occur
· Example: 2 people who plan to murder, hire a hit man who turns out to be an undercover police officer




Act/Omission
· Can the offending conduct properly be characterized as an act or omission? See, e.g. Thornton
· Can the offence be committed by way of omission, either explicitly (read code) or implicitly (Moore)?
· If an omissions offence, what is source of duty? Compare Instan, Urbanovich, Thornton
· Was duty breached? Compare Beardsley, Urbanovich 

Voluntariness
· Criminally responsible for ones conscious/willed actions
· Like “sanity” “voluntaries” legally presumed: a bears burden of proving involuntariness on a balance of probabilities as per Stone
· Sources of involuntariness include physical blow, psychological blow, sleepwalking
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