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Nature of law
Hans Kelsen (preeminent jurist of 20th century) “law is a COERCIVE ORDER”
Meaning the state
the state is interested in enforcing its rules

What is the law??  part of the overall process of political decision making
 rules/ guidelines to follow
 enforceable rules

Law must be obeyed
Law is the expression of the supreme political power
Law is part of the overall process of political decision making

SOCIEY
Human group: living together, self-sufficent with common rules of conduct for predictable and enforceable behavior
Relationship between society and the state = PRECEPTION
Aristotle talked aobut the state being a whole community
Locke viewed society as being separate from state and having its own interests which needed to be watched because they were different 

Society that does not have enforacable rules = ANARCHY

Regular social order – for interpersonal relations (between individuals and groups of individuals)
Needs enforcement 

Society  State
Essence of Both
IDENTICAL (ancient view)                      DIFFERENT (modern view)
Aristotle                                      Locke
Origin of State
ORGANIC THEORIES                             INDIVIDUAL/ CONTRACT
 Plato/ Aristotle                          Hobbs, Locke

Group Character (“Will”)
- Collective will                         Only Individual wills

THE STATE -3 ingrdients
1. has to have a territory/ boarders
2. people (society)
3. sovereign government

Goal = collective action
Locke- talks about individual liberty
The state at some level is interested in protecting society 

Quality of opportunity (Liberty) 
Everyone has the same opportunities and therefor can have the same advantages and disadvantages 
Quality of Ends (social)
More Marxist approach: people who saw the state being fairlyt instrumentalist, the government is only interested in moving along the upper class

Statists – see states completely separate from their society

Max Weber: THE STATE IS
A compulsory association = people
With a territorial basis
Regulated by an administrative and legal order claiming to monopolize the legitimate use of force

“Morality legitimizes the law”
The state is interested in maintaining its monopoly, but also its power
The state uses our belief system to exercise the force

SOVEREIGN GOVERNMENT
John Locke – braches of government
2 branches/ powers of government
separation of power between legislative and executive and judicial 
Montesquiel
· Legislative: law making, monitor executive
· Executive – implement laws, manage assets of the state (set priorities) sets an agenda, also initiates policy
· Judiciary – resolve disputes according to law and interpret and therefore develop law

Functions of Sovereign Government
Internal law and order (police)
Provide external protection (against attacks)
Certain projects for the public good for the common good
~ therefore domestic sovereignty = government can do what it wants within its boarders
International = states recognize each other
Don’t confuse sovereignty and independence 
Sovereignty you have the authority to do something (ie, does Ottawa have the authority to legalize marijuana? NO, because the U.S wont support legalization and it could harm those close to the boarder
Important about sovereign government- It has to be effective: must maintain law and order, external protection and contribute to projects
Thomas Hobbs: theory about creation of the state
Interested to right preservation is what is right and wrong
Give up all our power to this sovereign 

Various views of sovereignty
- in Canada sovereignty is shared
external = international (undivided and centralized [foreign affairs])
Internal = national (divided / shared)
Federal/ provincial division of sovereign powers
Tempered by judicial oversight 
= judicial review of legislation
Sovereign Government = agent of the state
- someone “steering the ship”
agent uses structures/ institutions for and process of:
the making and forcing of rules and decisions

“Making of Rules”
- Legislative
- Executive                 ALL 3 BRANCHES MAKE THE LAW
Judicial 

- L = passes statues
- E= passes regulation
- J= interpretative law

“Making Decisions”
· political/ executive decisions 
· dispute settlement (= judicial decisions)
· all decisions may become laws

Law
- a social phenomenon
- by definition: “normative” (= rules prescribing behavior)
- by definition it needs to be enforceable to be a law

Law and Morality
- Law ie: positive law, “justice” as legality, logical application equality before the law, enforced
- morality (ethics) : not enforceable 
link to religion and religious ethics “justice”
Even within enforcement there is social pressure and conscience 

Law Definitions 
Examples:
· Command of God
· Command of “nature”  natural law theories
· Command of “reason”
· Command of the sovereign  (see legal positivism)
· Tool of oppression by bourgeoisie  (Marxism)
· What courts/ judges do in fact  (so-called legal realism)
Natural Law
Mostly theories of reason
“natural law= true law
= right reason” (Cicero)
3 ingredient of ‘natural law’
- universal & unchanging (for everyone & for all time)
- Higher law (= overrides all positive law)
- discoverable by individual reason  (= subjective, not objective)
Legal positivism
“Law = a coercive order” (kelsen)
2 propositions:
Law’s definition is not identical with morality
Law is discoverable by objective criteria, such as:
Legislation (e.g “statutes”)
Judicial decisions (‘precedents”)
Custom (= customary law)
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