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CHAPTER 1
INTRODUCTION TO LAW


1.1) What is Law?
Law is a set of rules and guidelines by which a society has come to accept as a way of living and conducting itself.

1.2) The Law of The Land
Provide certainty or stability so that people could plan and contract for the future,

1.2.1) The Role of Law in Society Today

· Law ensures security.
· Law establishes and enforces standards of conduct in the community.
· Law maintains the status quo.
· Another function is to enable people to exercise their right to express themselves as individuals.
· We can therefore say that our law allows us to use our rights as freely as possible, as long as we do not interfere with the right of others to do the same thing. The civil law would regard such interference as an “abuse of rights”.

1.2.3) Who decides
When our country goes to war against another, the victor will often impose it’s own system of law upon the loser.

In countries where people believe in the principles of democracy, the people themselves determine who will make the laws that govern them.

1.3) Law and Justice
The words of the law are clear. They tell us hat is permitted or prohibited. The judges apply the law, and we can seek justice in how the law is applies.

1.5) Understanding The Domains of Law
The private law consists of the rules that regulate the legal relationship and obligations between individual citizens. 
Contract law deals with the legal relationship in matters such as leases and employment, commercial law, explains how to set up an enterprise and to provide goods or services, property law helps us to settle boundary differences with your neighbour and civil liability law determines the consequences of an individual’s negligence.



The public law governs the relationship between citizens and their state or nation or country. 
Examples include Criminal Law, Taxation Law, Highway Law, Language Laws, and Bankruptcy Law.

Public laws attempt to regulate behaviours that affect the entire community and impose strict punishment on those breaking the laws.

1.5.2) Civil vs. Common Law
The difference between civil and common law is who decides the law.

In civil law society, the fundamental basis for law resides in legislation. The law is largely decided upon by governing officials, who then codify them into systematic organization of statues within their respective subjects.

A civil law society emphasizes legislative supremacy.

In a common law society, the basis for law is grounded in the principles of precedence and case law or jurisprudence. Every court decision has to take into account past judgements of similar nature so as to apply similar judgement.

1.6) Substantive and Adjectival Law
In general, the Civil Code contains the rules of law that explain the substantive law – the part of the law where we can find the “substance” of our rights.

The civil code does not, however, tell us how to exercise our rights. We must turn to the Quebec code of Civil Procedure, to find the adjectival law, which contains the procedures enabling us to obtain what is rightfully ours under the substantive law.

1.7) To Sue – The Five Ws

1.7.1) What and Why?
The procedure begins with an exchange of documents between the parties. In these documents, the party that is suing explains why payment is demanded and the other party explains why payment is denied.

1.7.2) Who?
The parties are referred to as creditors and debtors, the former having the claim over the latter.

When a creditor takes a legal action against a debtor, such as a proceeding or ultimately a court action, the parties are then referred to as plaintiff and defendant.

1.7.3) Where?
In general, an action may be instituted before the Court of the place where:
· The defendant lives;
· The defendant has property;
· The whole cause of action has arisen;
· The contract that gives rise to the action was made;
· The property in dispute is situated.
1.7.4) When?
Prescription is the legal method, which the civil law establishes for a person to acquire or to lose rights by mere lapse of time.

Statutes of Limitations:
1) A 20-day delay to appear or to plead to a civil action.
2) A 1-year delay to disavow a child.
3) A 3-year delay to claim damages resulting from personal injury or damages to property.
4) A 3-year delay to acquire ownership of movable property.
5) A 10-year delay to acquire ownership of immovable property after continuous possession.
6) A 10-year delay within which a creditor in a Judgment of the court in a civil matter may still execute the Judgment against the debtor.
7) A 30-year delay for a person to establish hi filiation
8) A 1-year delay to claim damages from defamation.


*From the civil code S.531, 2875, 2892, 2904, 2905, 2906, 2918, 2919, 2924,2925, 2929

1.8) A Legal System
The elements that make up a legal system are:
1) Structure
2) Law
3) Administration and enforcement of the laws

Our legal system includes elements borrowed from both France and England.





















CHAPTER 3 – THE QUEBEC LEGAL SYSTEM

3,1) STRUCTURE - The First Elemeent of the Quebec Legal System

3.1.1) Sovereignty
Every independent nation is sovereign. That means that the people who inhabit the country have, withen their control, te supreme and absolute power to govern themselves in whatever way they chose.

A country can exercise its sovereignty within its own borders but not beyond.

3.1.2) Authority to Enact Law
Since, 1982, with the adoption of the Constitution Act, Canada has been fully sovereign nation, with the rights to decide to adop the former British North American (BNA) Act.

The constitution sets up the structure of our government (federal and provincial), and gives to each of the two levels the right to pass laws – but only in the specifiel fields assigned to them.

The federal parilaiment, in Ottawa, has the righ to pass laws for the “Peace, Order and Good Government of Canada.” 

The federal government cannot make laws relating to those matters that are given to the provinces.

3.1.3) The Canadian Legislative Process
Federal Laws are made by Parliament. There are three elements to the federal Parliament:
1) House of Commons (elected members)
2) Senate (appointed members)
3) Queen

When the federal government wants to pass a law it begins by having the law introduced by a Minister of the government, and it is given “first reading”. If it is not rejected, it is printed as a booklet and distributed to the members of the House of Commons. It is reffered to as a “Bill” and given a number.
A few weeks later, it si brought up for discussion in the House, and the Minister explains why  the government wasn’t it to because a law of Canada. This is reffered to as the “second reading”.
It is then given to a committee to examine it and is brought back for a “third reading”.
If passed, it is sent to Senate for the same process.
It is then ready for “Royal Assent”, which means it is signed by the queen or queen’s assistant. It then becomes a LAW.




3.1.4) The Quebec Legislative Process
It  consists of two elements:
1) National Assembly
2) Queen

After three readings it is ready to be passed along to the queen.

3.1.5) Representatives of the Crown and Their Role in Lawmaking
The Governer General is the representative of the Crown in Canada.

One of the most important responsibilities of the Governer General is to ensure that the country always as a Prime Minister.

As one of the three elements of the Canadian parliament, the Governer summons Parliament (calls members to opening session), prorogues Parliament (adjournes current session) and dissolves the existing Parliament (terminates pending new election.

The Lieutenant Governor is the Queen’s representative in each province of Canada, and exercises the powers of the Queen granted under the Constitution, with repsect to province.

3.2) LAW - The Second Element of The Quebec Legal System

3.2.1) The Canadian Constitution: Cornerstone of Confederation and Canadian Society
“The Constitution of Canada is the spreme law of Canad, and any law that is inconsistent with the provisions of the Constituion is, to the extent of inconsistency, of no force or effect.”

The only source of authority to make laws in Canada is the Constitution.

3.2.2) Federal and Privincial Statute Law
The governments consolidate the statutes every fifteen years or so in a book called The Revised Statutes of Canada or  The Revised Statutes of Quebec.

A statute deals with only one subject.

A code deals with many subjects in a broad area.

A statute is usually interpreted more strictly than a code.

The interpretation of a code can be made with the aird of outside sources such as previous laws or decisions.





3.2.3 Case Law – Jurisprudence
The third source of law is found in the judgments of the courts rendered in past cases. These, collectively, form an ever-growing body of case law-jurisprudence.

In order to obtain uniformity in the application of the law, the courts will generally consider previous decisions quite carefully and follow them whenecer it is reasonable to do so.

In the common law system, once a Court has made a decision, this decision is considered to have the force of law unless and until it is changed by a new statute. This is the doctorine of star decisis, meaning “let the decision stand,” and the courts are bound to follow previous decisions, wherever they apply. 
However, Quebec courts are not bound to follow past judgements, although the judges carefully consider tehm in the interest of mainting uniformity in the application of law.

3.2.4 Doctrine
This is written commentary on the law.
Many highly respected lawyers and judges, having made their own careful study and analysis of various subjects of the Quebec law, have been then written articles or books explaining what they have found in their work.

3.2.5) Custom or Tradition
the fact that something has been done in a particular way for a long period of time may elp a court to declare that such a custom has virtually hardened into a law.

3.2.6) Administrative Regulations
These administrative boards are given the authority to pass regulations which are the detailed rules setting out precisely how the law is to be respected, enforced, or applied.

3.3) ADMINISTRATION AND ENFORCEMENT – The Third Element of the Quebec Legal System

3.3.1) The Quebec Court System
The Constitution Act, 1867, states in Sec.92(14) that the provinces have exclusive rights with respect to: “The administration of justice in the Province, including the constitution, maintenance and organization of Provincial Courts, both of civil and criminal jurisdiction…”

· The Court of Appeal
· The Superiour Court
· The Court of Quebec
· The Municiple Court
Each of these courts has special jurisdictions over the administration and enforcement of laws. In other words, different courts have different levels of competencies, which may refer to:
a) the nature, or types of cases brought before that court.
b) The geographic area of the province where the court may hold its sitting, and from which It may hear cases.
3.3.1.1 The Municipal Court
Each city in the province is given the right to set up a Municipal.

The Municipal Court has jurisdiction to hear matters related to violations of municipal by-laws.

3.3.1.2 The Court of Quebec
it’s called a Court of First Instance.

The court has three division. They are the Civil Division (which include the Small Claims Court), The Youth Division and the Crimincal and Penal Division.

It may, hear cases of the following types:
a) Where the value claimed, or the contract in dispute, is more than 7000$ and less than 70,000$
b) To cancel a lease when the amount claimed for rent damages in less than 70,000$
c) To recover unpaid municipal or school taxes
d) To cancel a real estate valuation roll on which taxes would be assessed.

3.3.1.3 The Small Claims Court
This court uses the inquisitive method. One judge hears the parties, asks them about the relevant facts, and renders a decision.
a) the claim must be no more than 7000$
b) The claim must arise our of a contract, or form an accident which resulted in damage.
c) The debtor (person sued) does not have to reside in Quebec.
d) The debt must be owed personally or directly to the creditor (the person suing).
e) An association, partenership or corporation suing must not have had more than five employees working for it during the previous twelve months.
f) Lawyers are not permitted represent people in this court, except if given permission due to the complexity of the cases.


3.3.1.4) The Superior Court
The Superior Court also has superintending and reforming power over all other courts in the province, except the court of appeal.

3.3.1.5) The Court of Appeal
In the Court of Appeal, more than one judge hears each case. Decisions are made by a majority of the judges who listen and decide a case.
Note that grounds for appeal may be based only on error of fact.

3.3.1.6) The Supreme Court of Canada
This is the highest Court in Canada, and is the final court to which one may bring appeals in all matters, civil or criminal.
There are nine judges in this court, appointed by the federal government.
3.3.1.7) The Federal Court of Canada
deals with matters that concern the federal government.

3.3.1.8) Administrative Tribunals (Boards)
CSST

3.3.2) The Legal Profession

3.3.2.1) Judges
“A judge cannot refuse to adjudicate under the pretext of silence, obscurity or insufficieny of the law”.

Our system is based off the adversarial approach. The parties, usually represented by their lawyers, are opponents or adversaries. They each present fact and legal arguments, and the judge decides which of the two adversaries has developed a stronger case, based on the preponderance of the evidence.

3.3.2.2) Lawyers & Notaries
Lawyers give legal advice.

 Notaries also give legal advice but thas the exclusive right to prepare certain contracts.

A person cannot be both an avocet and a notaire.

3.3.2.3) The Notarial System
Jean Gloria was appointed the first Royal Notary in the French colony on September 20, 1663.

The notary is an expert in drafting of legal documents, and has the authority to preparte Authentic Acts,

The mere fact of the motary’s signature is sufficient evidence for any Quebec judge to accept the document as being valid.

The notary may also use the title “legal advisor”, “title attorney”, or “notary public”

The notary has the obligation to observe certain facts:
1) to establish the identiy of the parties
2) to ensure that tht parties understand the nature of the document the yare about to sign
3) to verify that he parties clerly consent to the obligations they are about to undertake
4) to ensure that the date and place of the signing of the document are clearly indicated




3.3.4) Legal Aid
Legal Aid Act is to provide the services of a lawyer or notary, free of charge, to anyone who cannot afford to pay for such services.

Legal Aid is avaibale for the following cases:
a) Criminal defense matters in first instances
b) Certain family matters
c) Alimentary obligation
d) Cases under the youth protection act.

Certain legal proceedings are excluded from legal aid:
a) taking action for defamation or libel
b) To contest the results of an election
c) Taking action for breach of promise of marriage
d) Defending a parking violation































CHAPTER 2 – ETHICS

2.1) INTRODUCTION TO ETHICS

2.1.1) Definition
Ethics reflecs a concern for the well-being of people and of society.


2.1.2) Fundamental Principles of Ethics
From a personal perspective when dealing with one’s peers, one should take into consideration ethical principles including but not limited to the following:
· Be respectful towards others
· Act honesty and fairly
· Comply with the law
· Do not act maliciously
· Inspire trust

In business dealings with one’s employer, employee, clients, competitiors, and other parties, ones should take into consideration ethical principles includeing but not lmited to:
· Maintain objectivity and impartiality
· Act prudently and diligently
· Ensure confidentiality and full disclosure
· Avoid actual or proential conflicts of interest
· Comply with professional standards of proactice, company policies and the law.

2.2) LAW VS. ETHICS
Ethics is not law. Law sets out specific standards that all must respect, however the mere compliance with legal standards may not meet the ethical demands places on business today by society.

Law alone does not always provice adequate solution to social issues.

2.3) INTERNATIONAL BUSINESS ETHICS

2.3.1) New Fontiers
Canadian companies, at home, are faced with a set of strict legal requiremets that govern all aspects of business operations from employee’ rights to environmental protection.

2.3.2) United Nations Global Compact (UNGC)
The United Nations Global Compact (UNGC), is an example of an international initiative whereby 7,000 companies from over 140 countries have voulntarity agreed to adopt a set of ethical business standards on a world wide basis.




Human Rights
Principle 1: Businesses should support and respect the protection of internationally proclaimed human rights; and
Principle 2: make sure that they are not complicit in human rights abuses.
Labour
Principle 3: Businesses should uphold the freedom of association and the effective recognition of the right to collective bargaining;
Principle 4: the elimination of all forms of forced and compulsory labour;
Principle 5: the effective abolition of child labour; and
Principle 6: the elimination of discrimination in respect of employment and occupation.
Environment
Principle 7: Businesses should support a precautionary approach to environmental challenges;
Principle 8: undertake initiatives to promote greater environmental responsibility; and
Principle 9: encourage the development and diffusion of environmentally friendly technologies.
Anti-Corruption
Principle 10: Businesses should work against corruption in all its forms, including extortion and bribery.

2.3.3) Extra-Territoriality
Canadian courts can assert jurisdiction and prosecture in Canada actions taken by Canadians outside of Canada.

Recent investigations involing alleged bribery of foreign officials outside of Canada by Canadian companies under the Corruption of Foreign Pub;ic Officials Act (CFPOA)


2.4) RESOLVING ETHICAL ISSUES
The failure to adequately address legitimate complaints and concerns also runs the risk of promoting a corporate culture of unethical business activity.

Ethical decision making should, to the extent possible, promote a win-win situation where all stakeholders feel that their own interest have been failry taken into consideration.















CHAPTER 4 – PERSONAL RIGHTS

4.1) INTRODUCTION
Much of what we practice as a democratic society has centered on trying to balance the interrelated, but often conflicting principles of majorty rule, societal objectives and individual rights.

4.2) THE CANADIAN CHARTER OF RIGHTS AND FREEDOMS

4.2.1) Entrenched Rights
When we say that these rights are “etrenched” in the Constitution, this means that they can be changed (amended) only in the same way that the Act can be amended, and that is by agree between the federal and provincial governments.

4.2.2) Application
The Canadian Charter of Rights and Freedoms required upon its inception an adherence to it by both the federal and provincial legislaters. This is enshrined in section 32(1). It reads:

32.(1) This Charter applies
a) to the Parliament and government of Canada in respect of all matters within the author of Parliament including all matters to the Yukon Territory and Northwestern Territories; and

c) to the legislature and government of each province in respect of all matters within the authority of the legislature of each province.


An employee of a provate business, who is warned about wearing religious ornament while at work is subsequently fired for refusing to remove it, will not be able to invoke the Charter to sue for discrimination. The Canadian Charter applies only to matters as they relate to government. In otherwords, an individual can use the Canadian Charter only if they have been wronged by government.

4.2.3 Protected Rights

1) Fundamental Freedoms (s.2): Freedom of religion, thought and expression, freesom of the press and other media.
2) Democratic Rights (S.3-5)
3) Mobility Rights (s.6)
4) Legal Rights (s.7-14)
5) Equality Rights (s.15): The supreme Court of Canada, in Law v. Canada, [1999], found discrimination under section 15 exists when a law or act of a government meets the following three conditions:
a. It causes a differential treatment based on a personal characteristic or doesn’t take into consideration the characteristic
b. It is described or associated to whaat is listed in section 15.
c. It imposes an unnecessary burden on the person or perpetuates a stereotype.
6) Official Language of Canada (s.16-22)
7) Minority Language Education Rights (s.23): These are based on the mother tounge of the parents, the language in which the parents were educatioed in Canada, or the language in which other children in the family are receiving their education in Canada.

4.2.4 Limitations

4.2.4.1 The Notwithstanding Clause- Section 33

Section 33 empowers the federal or provincial governments to pass laws “notwithstanding” some of the provisions of the Charter. A government can adopt a statute that will be protected from a court striking it down, even thought it may vilate a charter right. 

The use of section 33 is restricted in 2 forms. First, it can only be used to limit rights set out in sections 2, and 7-15 of the Charter. All of the other rights in the Charter are protected from the notwithstanding clause.

Second,  once section 33 is used, it will operate for not more than 5 years. This is called the sunset clause.

4.2.4.1 The Oakes Test – Section 1

Section 1 of the Charter, like section 33, can also be used to limit rights and freedoms, but two important differences exist. The first reinforced Charter protections. Unlike section 33, secion 1 imposes upon the government the obligation to demonstrate why a statute infringing a Charter protection should be maintained.

R. v. Oakes [1986] Oakes was chaged with possession intended for trafficking under the National Control Act. Section 8 of the Act imposed upon the defendant the responsibility to demonstrate society. The second part of the test verifies that he means chosen to limit the right is “reasonable and demonstrably justified.”

4.3) THE QUEBEC CHARTER OF HUMAN RIGHTS AND FREEDOMS

4.3.1) Quebec Charter vs. Canadian Charter

First, the Canadian CHater applies only to government infringement of citizens’ rights and freedoms. The Quebec Charter, applies to both government matters and the actions of private individuls towards their fellow citizens.

The Canadian Charter is “entrenched” – it cannot be changed without a complex process of approval by both federal and provincial governments. The quebec charter, however, can be changed at any time by provincial government of the day without notice.





4.3.2) Protected Rights

1) Fundamental Freedoms and Rights (s.1-9): include the right to one’s own physical protection and integrity over one’s own body, to make their own choices free of others or government influence, even when their life is in peril. Nobody can take or enter your property unless the law allows It and the property can be used in any means as long as it doesn’t interfere with others’ rights and respects the law, such as playing loud music at night.
2) Right to Equal Recognition and Exercise of Rights of Freedoms (S.10-20.1): A person must also not be restricted from accessing public transportation or a public place.
3) Political Rights (s.21-22)
4) Judicial Rights (s.23-28): every person accused of an illegal activity has the right to a fair and impartial hearing by a tribunal.
5) Economic and Social Rights (s.39 – 48): The Quebec Chater provides economic and social protections for various members of the community.

4.3.3) Enforcement of Rights and Freedoms

Should any of these rights and freedoms be infringed, section 49 of the Quebec Charter gives the victim several legal recourses. One such legal recourse involves asking the court to issue injunction ordering the offending party to stop an ongoing violation. Another allows the victim to receive compensation for possible moral or material damages.

If the infringement was intentiaonal, then the victim may also request punitive damages. Punitive damages are granted by a court as a means of punishing the defendant to tach them a lesson.

These applicants and officers can sue for discrimination and seek moral and material damaged, but not punative damages. The criteria’s purpose was saftery, but its negative consequence was discrimination.

Since a criminal finding is considered to be a tool to teach the defendant a lesson and prevent future reoccurance, then awarding punitive damages would result in a double punishment for the same offence.

4.3.4) Limitations

Section 9.1 of the Quebec Charter, allows the legislater to limit any of the Funamental Freesoms and Rights found between section 1 and 9, but under a legal challenge it would have to justify any such limit using the principles of the Oakes Test.







4.4) THE CIVIL CODE OF QUEBEC

1) Enjoyment and Exercise of Civil Rights (art. 1-9): All persons, have a juridical personality and can exercise all civil rights. Included in these rights is a patrimony, which is the sum of a person’s property value minus any obligation, and personal rights that include life, integrity, reputation and privacy.
2) Integrity of the Person (art. 10)
3) Care (art.11-25): An adult has the right to refuse any and all medical care, even if the refusal may mean the person’s life would be placed at risk. Medical care can only be forced upon a person if they are incapable of giving consent.
4) Respect of Children’s Rights (art. 32-34)
5) Respect of Reputation and Privacy (art. 35-41): No person may invade the privacy or harm the reputation of another. A list of what is considered an invation of privacy is found in article 36:

36. The following acts, in particular, may be considered as invasions of the privacy of a person:
(1) Entering or taking anything in his dwelling
(2) Intentionally intercepting or using his private communications
(3) Appropriating or using his image, likemess, or voice while he is in private premises
(4) Keeping his private life under observation by any means
(5) Using his name, image, likeness or voice for  apurpose other than the legitimate information of the public
(6) Using his correspondence, manusctips or opther personal documents.
6) Change of Name (art.57-70)
7) Change of Designation of Sex( art. 71-73)









CHAPTER 5: MANDATE


INTRODUCTION

Mandate is a contract between two persons, the mandatory and the mandatary, by which the mandatory empowers the mandatary to represent him in dealings with an outside party

CHARACTERISTICS
5.2.1 Formation
Like other contracts, the contract of mandate requires the consent of both the mandator and the mandatary. A verbal agreement is sufficient to create a valid contract.

5.2.2 Remuneration
Where payment will be received, the mandate is referred to as “by onerous title”

OBLIGATIONS OF THE MANDATARY TOWARDS THE MANDATOR
5.3.1 Prudence and Diligence
This duty equates to an obligation on the part of the mandatary to act in a reasonable manner. This duty also requires that the mandatary person his obligations to the best of his ability.

5.3.2 Honesty and Faithfulness
The mandatary must place the best interest of the mandator ahead of his own personal interest.

5.3.3 Substitute Mandatary
If the mandatary appoints a substitute mandatary without obtaining the mandator’s consent, the mandatary will remain liable to the mandator for all actions taken by the substitute mandatary

5.3.4 Double Mandate
A double mandate refers to the situation where a mandatary is acting as the representative of two parties to a transaction whose interests could conflict.

5.3.5 Confidential Information and Property
The mandatary may not use for his own benefit any property or information that he receives in carrying out his mandate, without having obtained the authorization of the mandator. 
A mandatary who breaches this prohibition will be liable for all damages suffered by the mandator.

5.3.6 Mandatary as Contracting Party
The mandatary may not, directly or indirectly, become a party to the transaction that he has agreed to perform for the mandator, unless the mandator approves or is aware that the mandatary is so acting.


OBLIGATIONS OF THE MANDATOR TOWARDS THE MANDATARY
5.4.2 Ratification
The mandator is liable for acts performed by the mandatary within the limits of the mandate. Ratification refers to the act of retroactively approving an action that has already occurred. First if the mandator chooses to ratify said actions. Second, where the mandatary was unaware the mandate had ended. Third, when the action has been performed more advantageously for the mandator, the mandator is presumed to ratify this action.

OBLIGATIONS OF THE MANDATARY TOWARDS THIRD PERSONS
5.5.1 Personal Liability
If the mandatary did not disclose his capacity as mandatary, the third person can sue the mandatary personally for the performance of the contract.

5.5.2 Exceeding the Mandate
Where the mandatary exceeds his powers (acts outside the limits of the meditate), he is personally liable to the third person for this excess unless:
· The third person was sufficiently aware of the mandate, or
· The mandator ratifies the actions in question.

5.5.3 Concealing the Name of the Mandator
Mandataries are often hired to undertake real estate transaction where the name of the mandator is not disclosed. A mandatary who does not disclose the name of his mandator is personally liable to the third person.

OBLIGATIONS OF THE MANDATOR TOWARDS THIRD PERSON
5.6.1 Liability for the Acts of the Mandatary
The mandator is liable for acts performed by the mandatary within the limits of the mandate.

5.6.2 Apparent Mandate
An apparent mandate may occur where the following conditions are met:
1) When you allow it to be believed that another person is acting as your mandatary, and
2) This person is not in actual fact your mandatary, and
3) Where this apparent mandatary enters into an agreement with a third person who is acting in good faith
TERMINATION OF A MANDATE

The party terminating the mandate could however be liable for damages suffered by the other party if the termination is given without serious reason and at an inopportune moment. Upon termination of the mandate, the mandatary is required to render an account of his activities and to return to the mandator everything that he has received in the performance of his duties, even if what he received was not due to the mandator.
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Chapter 6 – Forms of Business Ownership


INTRODUCTION
Article 1525 of the Civil Code:
	The Carrying on by one or more person of an organized economic activity, whether or not it is commercial in nature, consisting of producing, administering or alienating property, or providing a service, constitutes the carrying on of an enterprise.

THE SOLE PROPRITORSHIP

6.2.1) Description
Sole proprietorship is the most common form of business ownership for the simple reason that it is the least complex form.

6.2.2) Characteristics

6.2.2.1) Start-Up (Registration)
Any person who carries on a business is required to register this fact with the Quebec government authorities.

The only exception to this requirement is the person who is using only his or her own personal name as the name of the business.

A business owner who wishes to use some other name o operate the business is therefore required by law to register a declaration with the Registraire des entreprise.

6.2.2.2 Ownership

ii) Transfer of Ownership
Transfer of ownership is not possible. Because the enterprise and the sole proprietor are considered to be one in the eyes of the law, ownership of the enterprise cannot be passed on to another person. If a sole proprietor, who is running a business, dies and an heir wishes to continue the activity, they must either inherit the assets or buy them from the estate and then register a new business ownership in their name.

6.2.2.5) Profits
These profits, considered as personal income of the business owner, are taxed along with any other personal income the person may have.


6.2.2.6) Termination
A sole proprietorship is terminated when the business owner dies or wishes to cease doing business.



6.2.3) Advantages and Disadvantages
Advantages
· Simple registration
· Inexpensive to start
· All profits belong to owner
· Flexibility
· Simple to dissolve

Disadvantages
· Owner is personally liable for all debts
· Difficult to obtain outside financing
· No legal distinction between owner and business
· All profits are considered to be earned by the sole proprietor personally and are taxed at full personal income tax rates.

THE PARTNERSHIP

6.3.1 Description
Under the terms of this contract, each of the partners agrees to contribute something to their common venture, and in return they share the profits resulting from their efforts.

It is normal, although not required by the law, for the partners to prepare a Partnership agreement in which they write down the details of their business relationship.

6.3.2 Characteristics (The General Partnership)

6.3.2.1 Start-Up (Registration)
All partnerships are required to register a Partnership Declaration.

6.3.2.3 Liability for Debts
In a general partnership, if the business is unable to pay its debts from the assets used for the business, the partners will be called upon to pay thee from their own personal assets.

Partners are solidarity liable for the partnership debts.


6.3.3 Characteristics (The Limited Partnership)
The general partners are solitarily liable for the debts to an unlimited, personal extent. However, the special partners are liable for the debts only to the extent of a stipulated amount they have contributed to the partnership.

The special partners are not permitted to take part in the day-to-day operations and running of the business.




6.3.4) Advantages and Disadvantages
Advantages:
· Simple registration
· Profits shared only between partners
· Partners able to assist each other
· Limited partnership allows for some limitation of liability.

Disadvantages:
· Potential for conflict between the partners
· Lack of continuity
· Difficult to transfer ownership
· Partner’s share of the profits taxed at full personal income tax rates.


THE CORPORATION

6.4.3) Characteristics

6.4.3.1) Start-Up (Application)
 An application must be prepared and approved by the government.

(i) Federal or Provincial Incorporation?
The federal law is the Canada Business Corporations Act (CBCA). The law in this province is the Quebec’s Business Corporations Act (QBCA).

The decision to incorporate under one jurisdiction rather than another is guided by the “objects” of the business. These objects concern the geographical scope of the proposed business. Briefly, if it is intended that the business will carry on its activities in 2 or more provinces of Canada, the objects would be considered as being federal and the owners should consider using the CBCA. 

A provincially incorporated company may carry on business in other provinces, however if it wished to open a branch in another province, it will be required to obtain and pay for a licence from each province in which it wishes to operate.

Under the Quebec Act Respecting the Legal Publicity of Enterprises, it is require that any business incorporated outside of Quebec must, it it wants to do business in this province, register and pay a separate fee to operate in Quebec.

(ii) Determine By-laws
Every corporation is required to prepare a set of internal rules, called bylaws. Any future changes to the bylaws require shareholder approval.

(iv) Select Name of the Corporation

Under the QBCA the name must be in French.


6.4.3.2 Ownership
(i) The Owners – Common vs. Preferred
Ownership in a corporation results from the purchase, by the investors, of shares (also referred to as securities.


The ownership of a corporation rests in the hands of the common shareholders.

There is no obligation for dividends to be declared. Retention of profits may result in a greater profit in following years or an increase in the shareholders’ equity in the corporation over time.

The real value (book value) of a company’s shares is arrived at by establishing the equity of the shareholders in the firm, and dividing this by the number of outstanding common shares. The federal law requires all companies to have only no-par value shares.

It is important to note that corporate dividends are taxed twice. The company pays income tax as it makes profits each year. When the Board of Directors pay out some or all of these profits to shareholders in the form of dividends, the money becomes “income” to the shareholders who are required to pay tax on it again. A compensating feature, however is that shareholders may deduct from their tax payable a percentage of all dividends received in the year.

Proffered shares offer ownership in the corporation, but in a limited form.

Preferred shareholders will be guaranteed a certain dividend on their investments, which will be paid from the company’s profits before any dividends are paid to common shareholders.

The company may state that at some future date, the preferred shares may be “converted” into common shares. Thus, if the price of the common shares rises, the preferred shareholders may find it to their advantage to avail themselves of this “convertibility”. The advantage to the company is that it no longer is bound to pay the guaranteed dividend each year to the preferred shareholders.

(ii) Transfer of Ownership
Today, when shares in a company are sold by the owner, the broker simply transfers the certificates to the purchaser for the agreed upon payment.

Any company proposing to sell securities to the public must file a prospectus with the appropriate securities regulatory commission in the province concerned and in deferrals (SEDAR).




6.4.3.3) Liability for Debts
There exists a shielding or corporate veil between the investor and the corporation. This limitation of liability encourages individuals to invest their money in business corporations.

6.4.3.4) Management
Shareholders are granted the express power to elect the Directors of the Corporation and it is the Directors who act as mandataries of, and manage the affairs of the corporation.

(iii) Operation of the Corporation
The Board of Directors established what the policy of the company would be. It is then up to the officers of the corporation to carry out this policy.

(iv) Unanimous Shareholders’ Agreement
This agreement enables the shareholders to restrict the powers of the directors.

6.4.4) Advantages/Disadvantages
Advantages:
· Created as a spate legal entity
· Limitation on the liability of owners
· Easier to obtain outside financial support
· Long life
· Ease of transfer of ownership

Disadvantages:
· Expensive to start
· Must observe government reporting requirements
· Double taxation
· Difficult to keep operations and results secret.
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Chapter 7
Employment Law


Section 7.1 – Introduction
The subject of employment contracts must be considered under two broad areas of study as a means of gathering a better understanding:
1) The individual contract, the terms of which are negotiated and agreed to between an employee and an employer.
2) The collective agreement. This is a contract between an employer and a group of employees (union). Between them they negotiate and agree on a set of terms and conditions that will govern the employment relationship.

Section 7.2 – The Individual Contract of Employment
7.2.1 – Introduction
This contract is governed principally by the rules found in the Civil Code of Quebec. Other laws that relate to employment matters include the Act Respecting Occupational Health and Safety, the Act Respecting Industrial Accidents and Occupational Diseases, the Pay Equity Act, and the Employment Equity Act.

Section 7.2.2 – The Civil Code of Quebec
The Civil Code defines and outlines what constitutes an employment contract, the term, form, renewal and termination, restrictive covenants and non-competition clauses. The basic rules of this contract are set out in art. 2085 – 2097 of the Civil Code.

Section 7.2.2.1 – The Contract
1) It is a contract, subject to all the general rules of contract
2) It is bilateral, i.e., it required both parties to undertake to do something for the other
3) The contract requires the work to be done continuously until the termination of the contract
4) The work must be done according to the instructions and under direction of the employer, which requires the employee to be subordinate. This subordination is of the essence to the contract of employment. The fact that the employee’s activity is under the control of the employer is reasonable, since the work is being done for the benefit of the employer
5) The employee must personally carry out the work to be done-it cannot be delegated to someone else.
6) The contract must be for a limited time – a person cannot bind himself or herself forever.







Section 7.2.2.2 – The Term
A contract for a fixed term has a clearly agreed termination date. If the employer wants to terminate the contract before the end of the term, the employer must pay the employee the full amount that would have been earned had the contract continued for the full term.

In a contract with an indeterminate term, the parties have agreed not to set a specific termination date. The contract will continue until one of the parties terminates it.

Section 7.2.2.3 – Form
Verbal or written

Section 7.2.2.4 – Employer/Employee Obligations and Rights
Grounds for instant dismissal are: starting a fire in the plant. Smoking where it is dangerous to do so, damaging the employer’s equipment – “dismissed for cause”

Section 7.2.2.5 – Restrictive Covenants & Non-Competitive Clauses
Such a clause would state that the employee cannot work for another firm in the same business, or start up a business, for a fixed period of time, and within a specific geographical area. The reasonableness of these clauses is measured in terms of time and space.

Take note that if an employer has fired an employee without good reason or has forces the employee to quit, article 2095 of the Civil Code prohibits the employer from invoking any mom-competition clause previously signed by the employee.

Section 7.2.2.6 – Renewal & Termination
If there is no objection from the employer and the employee continues to carry out the work for 5 days after the o original contract expires, there is a “tactical renewal” of the contract. It is automatically renewed with the same condition; expect that it now becomes a contract with an indeterminate term.

Article 2091 simply states that the notice shall be given in “reasonable time”, and this expression

In article 2097 the Civil Code states that when a business is sold or its legal form changed, the employees who work there are not terminated as a result.

When a contract of employment is terminated, the employer is required to give the employee a document called a Certificate of Employment stating the length of the term of employment and the kind of work done by the employee.







7.2.2.7 – Contractors
An employee, works under the supervision and direction of the employer. The term “contractor” refers to someone who undertakes to do a job for someone.

The nature of the work to be done is identified, a price is established for the work, and the parties agree on a contract of enterprise or contract for services.

A contractor does not have the same element of subordination. When an employee is paid, the law requires that the employer withhold certain portions of the remuneration to pay income tax, employment insurance, pension, etc. When a contractor is paid, the payment is the full amount of the contract price, there are no deductions.

7.2.3 – The Quebec Labour Standards Act
These Minimums, which concern wages, hours of work, vacations, statutory, are declared to be part of “Public Order”

7.2.3.1 – Wages
Nothing may be deducted from an employee’s wages unless law requires it.

7.2.3.2 – Hours of Work
An employee may request that overtime be compensated by paid leave equivalent to the overtime worked plus 50% instead of being paid in cash.

An employee is considered to be at work (s.57) when:
· Available at the place of employment and required to wait for work to be assigned.
· During the break periods permitted by the employer
· Travelling as required by the employers.

7.2.3.7 – Maternity Leave
An employee may take maternity leave for not more than 18 weeks, unpaid, to begin no sooner than 16 weeks before the expected date of birth, and ending not later than 18 weeks after the week of delivery.

7.2.3.8 – Parental Leave (s.81.10)
The parents of a newborn or adopted child may have a leave of 52 consecutive weeks, but unpaid. It is possible, however, to obtain benefits through the Quebec Parental Insurance Plan.

7.2.3.10 – Notice of Termination of an Employment Contract
There is no notice required if the contract wad for a fixed term that has expired. There is also no notice given to an employee who has committed a serious fault and is fired “for cause” (s.82.1)

The Quebec Labour Standards Act creates a body called “Commission des normed du travail” (s.4). Its function is to supervise the implementation and application of the labour standards. The commission may carry out investigations, collect amounts due to an employee by an employer, and even sue employers on behalf of employees.

It is permitted to charge all employers a contribution. This is a percentage of the employers’ payroll, not to exceed 1% (s.29 (7) and s.39.0.2). No charge is made to the employees.

7.2.3.11 – Dismissal not made for Good and Sufficient Cause (s.124-128)
In general, the jurisprudence identifies three main reasons justifying a dismissal: an employee’s incompetence, restructuring of a business and if the business is dealing with financial difficulties.

The employee would have to file his complaint with the Commissions des relations du travail within 45 days. If dismissal is found unjustified, the Commission des relations du travail may order that he employee be reinstates, order payment of lost wages to the employee and render any other decision necessary given the circumstances.

7.2.4 – The Quebec Charter of Human Rights and Freedoms
The Civil Code of Quebec
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Chapter 8
Principles of Contract Law

8.1 - Obligations
Contracts are what we call these business agreements that people enter into voluntarily. Contracts create obligations. These obligations are the building blocks used to construct contracts.

In order for an obligation to exist in law, there are 3 basic requirements;
1) There must be at least 2 parties who agree to do something for each other.
2) There must be a prestation that is the object of obligation.
3) There must be a lawful reason for undertaking the obligation.

These agreements may be verbal or written.

A legal obligation is one that is sanctioned by law and enforceable before courts. Failure to discharge your obligation gives the person to whom you are obligated the right to demand performance and/or damages.

A “natural” obligation is one that binds you in conscience only. Ex: You owe 1000$ to a supplier of raw materials, you do not pay the debt. If the supplier does not sue you after 3 years, the commercial debt and your supplier no longer has the legal right to enforce obligation.

8.2 – Contracts
A contract is a bilateral agreement since obligations operate in both directions and both parties agree to commit themselves to certain acts.

8.2 – Classification of Contracts
It is also quire common, however that a contract may involve very little negotiation, with one party having to simply accept or reject the conditions and in some cases one party obligating oneself to certain acts without any return from the other party. These include:

Contracts of adhesion (art. 1379): The conditions are drawn up by only one of the parties and the only choice available to the other party is to accept these conditions or not to enter the contract. (Airline tickets)

Contracts by mutual agreement (art. 1379): In which both parties discuss and agree on all of the conditions of the contract.

Synallagmatic or bilateral contract (art. 1380): in which both parties have agreed to perform an obligation (eg A pays B and B gives A a book).

Unilateral Contracts (art. 1380): Only one party undertakes to perform an obligation (donation)

Onerous Contracts (art. 1381): Each party receives something in return for undertaking an obligation to the other party (eg. A receives a book and in return agrees to pay B)

Gratuitous Contracts (art. 1381): one party undertakes an obligation that benefits the other party, but the other party does nothing for the first.

Commutative Contracts (art. 1382): both parties know in detail how much each has to pay, and what each will receive in return (eg:  food company buys 10,000 bushels of apples and agrees to pay 3$ per bushel).

Aletory contracts (art. 1382): the full extent of the obligations is uncertain at the time the contract is entered into and will only be established at a later date. (Number of fruits to be harvested after the summer)

Contracts of instantaneous performance (art.1383): there is a one-time discharge of the obligation undertaken (eg: a bike is sold and delivered and the price of 175 is paid)

Contracts of successive performance (art. 1383): the obligation is to continue doing something on a regular basis for a specified period of time (employment contract).

Consumer contract (art. 1384): a natural person acquires, for personal use, some property or service from a business that offers such property or service to the public (Consumer Protection Act)


8.2.3 – Offer and Acceptance
Any conditions added to the offer or any changes make it a counter-offer, which it is then the subject to acceptance.

Art. 1387 of the Civil Code states that: “A contract is formed when and where acceptance is received by the offeror…”

8.2.4 – Conditions for the Formation of Contracts
Article 1385 of the Civil Code states that the essential elements requires for the formation of a valid contract are:
1) An exchange
2) Of consents
3) Between persons
4) Having capacity to contract
5) In any form, unless a special “form” is required,
6) A cause
7) An object





8.2.4.1 – Exchange (Art. 1386)
The exchange of consents between the parties to a contract may be express or tactic. Consent is express when there is a clear indication on the part of a person, such as the statement “Yes, I am prepared to buy this printing machine for the total of 50,000$”.
The consent may also be tactic when nothing is said, but the person carries out some action to indicate acceptance (walking into a bar, or barbershop and sits down).

8.2.4.2 – Offer and Acceptance – 1387 to 1397
A contract comes into existence where and when the acceptance of the offer is received. If the party making an offer states that the offer will be open for a specific time, such as 30 days, the offer can’t be revoked before that time.

A promise to enter into a contract is not the same as an acceptance. However, having promised to enter into the contract, the person cannot then change his or her mind and refuse to go through with the deal, once the promise is accepted.

8.2.4.3 – Consent – Qualities and Defects – Arts. 1398 to 1408
There must be no undue or illegal pressure put on a person in order to obtain consent, as this will vitiate (nullify) the consent as well as the contract and all obligations contained within the contract.

Error
Simple personal error would be making a wrong purchase where as inexcusable error would be buying something you thought was real was actually fake.

Fraud
If a person uses fear, in the form of violence or threats of violence, such agreement is not legally valid and cannot produce any legal effects. Fear can also be derived from the use of a position of authority over another person.

Lesion
Lesion may be used only by persons who do not have full legal capacity (taking advantage of someone, financially). Lesion can apply to contracts entered into by minors and also to those entered by persons under protective supervision

8.2.4.4 – Capacity to Contract (legal capacity)
In order for a contract to be valid, the parties must have the legal capacity (authority or right) to enter into contracts.

8.2.4.5 – Cause – Arts 1410 and 1411
If the reason is an illegal one, the contract will not be considered valid.

8.2.4.6 – Object - Arts 1412 and 1413
The only restriction the law places on the subject of a contract is the prohibition of contracts in which the object is something illegal or contrary to public order.


8.2.4.7 – Form – Art. 1414
Marriage contracts, collective labour agreements

8.2.5 –Nature of Nullity
8.2.5.1 Absolute Nullity – Art. 1417 to 1418
A contract that conditions or violas provisions of law deemed of public order does not meet the conditions of formation and is therefore absolutely null.

8.2.5.2 Relative Nullity – Art. 1419 to 1421 and 1423
A contract that violates protections of private individuals interests can be declared relatively null. Only the parties directly involved in the contract in question can invoke relative nullity.

8.2.6 – Interpretation of Contracts
Arts. 1425 to 1438 in the Civil Code
· Even thought words used in the contracts can be interpreted in different ways, the courts should try to uncover the real intention or purpose of the parties when they originally entered the contract – 1425

· The historical nature of the relation between the parties and the circumstances must be examined when interpreting a contract – 1426

· Clauses in a contract must be interpreted in line with other clauses in the contract – 1427

· An existing clause should have an effect rather than no effect. Otherwise, why include it in the contract – 1428

· Words having multiple meaning used in clause must be given a meaning that confirms to subject of matter of contract – 1429

· In cases of doubt over the meaning of contractual obligations rather than the party that imposed them. Contracts are always interpreted in favour of a consumer or a party accepting the terms of a contract of adhesion – 1432

· Incidental (non-expressed) associated obligations must be recognize by the courts – 1434

· An external clause, cited in contract, binds all parties except when it is a consumer contract or contract of adhesion in which the consumer or adhering party could not have known and was not informed of its existence – 1435

· An illegible or incomprehensible clause in a consumer or adhesion contract is null and has no effect, unless it was adequately explained – 1436

· An abusive clause, which is excessive or unreasonably detrimental to a consumer or adhering party is automatically null – 1437

· A clause that is nullified does not render the whole contract invalid if it is possible for the contract to exist without this clause – 1438

8.2.7 – Performance of Contracts
Each contractual party binding itself to an obligation must fulfill his undertakings. Failure, without justification, gives the creditor under the Civil Code the right to:

1) Force performance through such means as an injunction or by having the obligation performed at the expense of the debtor (art.1590, 1601,1602).

2) Have the contract annulled by resolution, in which each party must restores to each other all presations and the contract is deemed to have never existed, or cancelled by resiliation, in which the contract ceases to exist for the future with no restoration of prestations. But annulation or cancelation may not be possible if the default is of minor importance (art. 1590, 1604, 1606)

3) Reduce the scope of his share of related obligations (art. 1590)

4) Refuse to perform his share of the obligations (art. 1591)

5) Hold on to debtor’s property until he is paid for work related to the property (art. 1592, 1593)

Injunctions
A creditor institutes an action seeking a court order instructing a debtor to cease doing, not do, or to person a particular act. A permanent injunction is granted as part of the final trial judgement.

8.2.2 Default of Contracts
Prior to taking any action against the debtor, the Civil Code (art. 1594 – 1605) requires the debtor be place in default:
1) By the contract itself, when the debtor fails to perfrom an obligation by a stipulated deadline.

2) By extrajudicial demand, by which the creditor sends the debtor a letter requesting performance within a certain period of time.

3) By operation of law, where the debtor fails to perform an obligation within a useful time, or failed to perform immediately in case of urgency, or where performance becomes impossible due to the debtors fault.

8.2.9 – Damages
8.2.9.1 – Present Damages – Art. 1607 and 1611
Failure on the part of the debtor to fulfill his obligations may result in bodily, moral or material damages. These damages have to be directly attributed to the fault of the debtor and assessable in their present value.
8.2.9.2 – Future Damages
An example is an employee fired for unjustifiable reasons, who sues for breach of contract and requests present lost wages and future waged based on how long it will take them to find a job.

8.2.9.3 – Punitive Damages
Because punitive damaged are meant to be used as a tool to teach the debtor a lesson and for preventative purposes, the amount awarded cannot surpass these purposes. In calculating the amount of punitive damages, four factors must be taken into consideration; 1) the gravity of the fault committed by the debtor, 2) the patrimonial value of the debtor, 3) the amount already awarded to the creditor for bodily, moral, or material damages, and 4) if the debtor is insured one must determine what level of damaged will be covered by provider.

8.2.9.4 – Penal Damages – Art. 1622 to 1623
Failure to perform obligations allows the creditor to claim from the debtor the stipulated amount of damages for default.  The penal clause can be exercised without having to demonstrate that any actual damages were suffered.



































Chapter 9
Civil Liability

9.1.1 – Description
The principle of civil liability holds that people must be held accountable or liable for their actions and for the consequences of their action.
In some cases, a person may also be held responsible for injuries caused to others even though they may not personally have caused the damage. This is known as vicarious liability.

Under certain conditions, a party will be called upon to compensate those injured not through his direct action.

9.1.2 – Contractual v. Extra-Contractual Liability
When a contract exists between people, the failure of one party to carry out the obligations that were agreed upon may result in legal action by the other party to claim compensation for the damages the failure has caused. Article 1458 of the Civil Code declares, “Every person has a duty to honour his contractual undertakings.”

If damages are cause by those who are not in “contractual agreements”, this liability will exist whether the damages was caused deliberately or unintentionally. The principle is clearly stated in article 1457 of the Civil Code:

“Every person has a duty to abide by the rules of conduct which lie upon him…not to cause injury to another”
“Where he is endowed with reason and fails in this duty, he is responsible for any injury he causes to another person, and is liable to reparation for the injury…”

Whether damages results from failure to respect the obligations in a contract (contractual damage), or from the fault of someone where there is no contract (extra-contractual damages), the law clearly sets out the limitations that apply when an injured person seeks to be compensated for damages suffered. The law also strictly limits one’s right to sue under both contractual and extra-contractual liability for the same damages.

9.2 – Personal Liability
9.2.1 – Conditions
These conditions, found in article 1457 of the Civil Code, require the person who caused the damages to be endowed with reason that he or she is at fault and as result of this fault real damages were caused to another person.

9.2.1.1 – Endowed With Reason
This means that the person has a sufficient level of intelligence and be of an age old enough to appreciate the consequences of their actions.




9.2.1.2 – Fault
The person being sued must have committed a fault. To determine if a person is at fault, their actions, or in some cases inaction, must be compared to that of a reasonably prudent and diligent person within the context of the case at hand.

9.2.1.3 – Damages
The person being sued must not only have committed a fault, but that fault must also result in actual damages suffered by the victim.

The damages must be certain and in the present form, as highlighted in article 1611 of the Civil Code. 

Future damages are also possible when a creditor, suffers bodily injuries. Under article 1615 of the Civil Code, the creditor may petition the Court to reserve his or her right to apply for additional damaged within a three year period of the initial judgement. 

Damages may also be claimed by someone who indirectly suffered as a result of the actions of the person at fault.

If proven the defendant’s fault was intentionally and violated the victim’s Charter protected rights, the courts could be asked to award a sum of money as a punishment to teach the defendant a lesson.

9.2.1.4 – The Casual Link
The link between the fault and the damage has to be proven to the satisfaction of the Court in order to succeed with a claim for compensation under Civil Liability.

9.2.2 – Defences
9.2.2.1 – Victim’s Actions
A victim’s injuries may be partially or wholly attributed to his own fault. This is referred to as contributory negligence.

The victim might also have accepted the risk when undertaking an activity or action, which involves the occurrence of foreseeable and possible damages. This acceptance of risk may be possible through 3 different methods.
1) Contractual waiver
2) Displaying a notice
3) Posting a warning sign on your property.

9.2.2.2 – The Good Samaritan
If someone caused damages in the process of helping others, in most cases you cannot be sued.

9.2.2.3 – Superior Force
Cannot be sued if it is God’s will (earthquake, lighting, flood).


9.2.2.4 – Another Person Made it Worse
The person being sued may be found totally or partially free of liability because the fault of another weighs heavier than his or her own fault.

9.2.2.5 – Improper Use
A defence may arise based on the fact that the object was improperly used, or used in a manner that it was not designed for.

9.3 – Indirect Liability
9.3.1 Liability of a Parent
For the parents to be held responsible, three conditions must be fulfilled: first, the child must be a minor; second, the parent must have parental authority over the child, and third, the damages must be the result of an act or fault of the minor.

Parents may free themselves from this liability if they can demonstrate that they exercised sufficient surveillance.

9.3.2 – Liability of a Non-Parent
The victim has to demonstrate the existence of three conditions. The parent must have delegated authority over the child to the non-parent, the child caused the damaged by an act or fault and that he child is a minor.

Persons or organizations acting free of charge cannot be held responsible unless they personally commit a grave fault.

9.3.3 – Liability for Employees
In order to prove his right to compensation, in such an incident, the injured party needs to demonstrate that the person causing the damage was an employee. By control, the law refers to the employer having some authority over the person who caused the damages.

9.3.4 – Liability for Acts of an Animal
The victim must demonstrate that the owner or the person having custody of the animal, failed in the surveillance of the animal.

1) The animal must be domesticated.
2) Both the owner and any other person given custody over the animal may be held responsible at the same time.
3) The damages caused by the animal need not be the result of direct contact.

An owner or guardian of an animal can invoke superior force or the victim’s fault in defence. (Dog was rabid, victim provoked dog)






9.3.5 – Liability for Damages Due to the Ruin of an Immovable.
The owner of an immovable may be held responsible for any damages caused by its partial or total ruin.

The owner can rebut the allegation of fault by proving the damages were the result of the victim’s fault. The owner may also claim superior force.

9.3.6 – Liability of Manufacturer, Distributor and Seller for Safety Defects in Movables
1) A product may cause damages stemming from being improperly manufactures
2) The design of the product itself may lead to damages when being used.
3) A safety defect could be the result of improperly preserved or presented products.
4) Civil liability may occur when the product causes damages due to improper use as a result of a lack of information or indications of safety precautions on how the product should be handled.

The more complex the product, the greater the need for the manufacture and seller to include detailed labels and safety instructions.

If an object is shown to have a safety defect, the liability for damages caused may rest on all of the following: The manufacturer of the object, the person who distributed it under his name, and any wholesaler or retailer of the object. They are presumed to know of the defect.

This responsibility can be avoided if it can be proven that the victim knew of the safety defect or it was result of superior force.

9.3.7 – Responsibility for Acts of a Thing
A victim of damages caused by a thing, movable or immovable, may sue those persons who have the thing under their custody.

9.4 – Limiting Civil Liability
General ideas such as reducing individual’s insurance costs and curtailing excessive litigation that could burden the court system are a few reasons why government would instil this.

Automobile Insurance Act, Worker’s Compensation Act, Act Respecting Industrial Accidents and Occupational Diseases.
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