Introduction
1.  Introduction to Common Law


1.1 Definition of Common Law

1.  Common law (= Shared law) A legal system on a territory where similar cases should be decided by consistent rules to reach similar results.  


2.  Common law is law developed by judges through decisions of courts
3.  Common law is a legal system (or all the legal system) originated from the England legal system.  
Former colonies of the British Empire: United States, Canada, Australia, South Africa, Hong Kong, New Zealand, Singapore, Cameroon, etc.  

1.2 History of Common Law

1.  Common law started in 1066 (with William Duke of Normandy when he invaded England).  Later he was crowned King of England.  Feudal system was introduced in England.  (The first priority of the King was to establish is authority around the country)      
2.  Before 1066, legal decisions were largely based on local custom.  The King began to send his judges to travel around England.  Customs evolved into laws made by judges.  The same law (or similar law) was shared throughout the land.          
3.  Nobles and merchants began giving the King money.  Conflict evolved between the nobles and the King.  First specialised court in England: Court of Exchequer (tax court).  In 1215, Magna Carta, the King could no longer claim taxes without the approval of a council.     
4.  Before 1873, England had two parallel court systems: courts of law and court of equity (courts of chancery).  The early Chancellors were often Catholic clergymen or nobles.  After 1873, the courts of law and the court of equity became part of the High Court of Justice.    

The Statue Justitia



http://en.wikipedia.org/wiki/Lady_Justice
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1.3 History of Civil Law

Legal system inspired by Roman law.  Napoleonic Code (1804) in France did influence some legal systems (Europe, Latin America, Asia and Africa).      

     
The province of Quebec: hybrid system (common law and civil law)
The Civil Code of Lower Canada (1865) became the Civil Code of Quebec (1994): ten books (persons, family, successions, property, obligations, prior claims and hypothecs, evidence, etc)

1.4 Difference between Civil Law and Common Law

The common law and civil law systems have developed similarities, but their fundamental approaches to the law are different.

In civil law system, the case are decided in accordance with the civil code
In common law system, judges follow precedent cases to decide the case at hand.
(But today, civil law judges follow precedent and common law judges interpret law)
2.  Element of Common Law

2.1 Adversarial System
The adversarial system (or adversary system) of law is the system of law that relies on the contest between each advocate representing his or her party's positions and involves an impartial person or group of people, usually a jury or judge, trying to determine the truth of the case.  As opposed to that, the inquisitorial system has a judge (or a group of judges who work together) whose task is to investigate the case.
Judges in an adversarial system are impartial in ensuring the fair play of due process, or fundamental justice. Such judges decide, often when called upon by counsel rather than of their own motion, what evidence is to be admitted when there is a dispute.

2.2 Custom  

Common law is based on custom.


Ex. 1 Constitutional law =   


Reference re Secession of Quebec, [1998] 2 S.C.R. 217

Par. 32.  The Constitution also "embraces unwritten, as well as written rules",
because problems or situations may arise which are not expressly dealt with by the text of the Constitution
Such principles and rules emerge from an understanding of the constitutional text itself, the historical context, and previous judicial interpretations of constitutional meaning

1.  Constitutional conventions
2.  There are four fundamental and organizing principles of the Constitution which are relevant to addressing the question before us (although this enumeration is by no means exhaustive): federalism; democracy; constitutionalism and the rule of law; and respect for minorities.

Ex 2 Democracy

Reference Re Alberta Statutes - The Bank Taxation Act; The Credit of Alberta Regulation Act; and the Accurante News and Information Act, [1938] S.C.R. 100


P. 145
Under the British system, which is ours, no political party can erect a prohibitory barrier to prevent the electors from getting information concerning the policy of the gov​ernment. Freedom of discussion is essential to enlighten public opinion in a democratic State; it cannot be curtailed without affecting the right of the people to be informed

P. 146
through sources independent of the government concerning matters of public interest. There must be an untrammelled publication of the news and political opinions of the political parties contending for ascendancy. As stated in the preamble of The British North America Act, our con​stitution is and will remain, unless radically changed, " similar in principle to that of the United Kingdom." At the time of Confederation, the United Kingdom was a democracy. Democracy cannot be maintained without its foundation: free public opinion and free discussion throughout the nation of all matters affecting the State within the limits set by the criminal code and the common law. Every inhabitant in Alberta is also a citizen of the Dominion. The province may deal with his property and civil rights of a local and private nature within the prov​ince; but the province cannot interfere with his status as a Canadian citizen and his fundamental right to express freely his untrammelled opinion about government policies and discuss matters of public concern. The mandatory and prohibitory provisions of the Press Bill are, in my opinion, ultra vires of the provincial legislature.


2.3 Case by Case

Common law is developed on a case by case process.  In a specific field of law, each case will contribute to the development of common law.  

2.4 Partial knowledge of the law  

Common law is like a swiss cheese, a judicial system with rules and a lot of holes - for continues development of a field of law.  

(Lawyer need to search for precedent and adapt it to the specific fact of the case)

2.5 Living in uncertainty

In a specific field of law, more uncertainty = more cases       

In a specific field of law, more certainty = less cases
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