Fundamental Freedoms
“2. Everyone has the following fundamental freedoms:
a. freedom of conscience and religion;
b. freedom of thought, belief, opinion and expression, including freedom of the press and other media of communication;
c. freedom of peaceful assembly; and
d. freedom of association.”
Mobility Rights
“6. (1) Every citizen of Canada has the right to enter, remain in and leave Canada.
(2) Every citizen of Canada and every person who has the status of a permanent resident of Canada has the right
a. to move to and take up residence in any province; and
b. to pursue the gaining of a livelihood in any province.”
Equality Rights
“15. (1) Every individual is equal before and under the law and has the right to the equal protection and equal benefit of the law without discrimination and, in particular, without discrimination based on race, national or ethnic origin, colour, religion, sex, age or mental or physical disability.
(2) Subsection (1) does not preclude any law, program or activity that has as its object the amelioration of conditions of disadvantaged individuals or groups including those that are disadvantaged because of race, national or ethnic origin, colour, religion, sex, age or mental or physical disability.”
Notice the different wording and see that only section 2 may apply in favour of corporations, whereas sections 6 and 15 do not. Why is that?
Look for the answer on page 16-17.


Scope of the Charter
“32.(1) This Charter applies
a. to the Parliament and government of Canada in respect of all matters within the authority of Parliament including all matters relating to the Yukon Territory and Northwest Territories; and
b. to the legislature and government of each province in respect of all matters within the authority of the legislature of each province.
(2) Notwithstanding subsection (1), section 15 shall not have effect until three years after this section comes into force."
The Charter therefore applies to both levels of government – federal and provincial.
What can be considered a “government” action that may be challenged under the Charter? Refer to page 16 for the answer.
What happens if a private corporation or individual violates a human right? If the Charter only applies against government action, the victim of a human right violation could not rely upon it when challenging a discriminatory policy in the workplace, for example. The victim could, however, challenge that policy by relying on provincial legislation protecting human rights. See for example the Ontario Human Rights Code.


Restriction of Charter Rights
Rights and freedoms in Canada
“1. The Canadian Charter of Rights and Freedoms guarantees the rights and freedoms set out in it subject only to such reasonable limits prescribed by law as can be demonstrably justified in a free and democratic society.”
“33. (1) Exception where express declaration
Parliament or the legislature of a province may expressly declare in an Act of Parliament or of the legislature, as the case may be, that the Act or a provision thereof shall operate notwithstanding a provision included in section 2 or sections 7 to 15 of this Charter.”
s. 6(2) of the Charter, namely the right (a) to move to and take up residence in any province; and (b) to pursue the gaining of a livelihood in any province.
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Alternative Compensation Schemes in Tort Law
By alternative compensation schemes we mean sources of compensation outside of tort law.
· they provide compensation based on injury rather than wrong
· compensation is paid by central fund rather than tortfeasor
· examples
· workers’ compensation schemes (all provinces)
	Alternative compensation schemes
	Tort Law

	advantages
· compensation available without proof of wrong
· quicker and less expensive process
	advantages
· full compensation for wrongful losses
· deterrence: misconduct identified and blamed

	disadvantages
· generally less than full compensation
· no deterrence of blameworthy behaviour
	disadvantages
· compensation limited to wrongfully occurring losses
· expensive and time-consuming process
· payment not guaranteed


· automobile accident schemes (some provinces)
Here is a summary of the advantages and the disadvantages of alternative compensation scheme compared with tort law litigation:





Decision of the Ontario Court of Appeal (per Sharpe JA): The Court accepted the American classification of four different privacy torts, each of which has different elements and protects different interests. The four torts that protect the right to privacy are:
1. Intrusion upon the plaintiff’s seclusion or solitude, or into his or her private affairs.
2. Public disclosure of embarrassing private facts about the plaintiff.
3. Publicity which places the plaintiff in a false light in the public eye.
4. Appropriation, for the defendant’s advantage, of the plaintiff’s name or likeness.
The Court focused its attention on the first tort, intrusion upon seclusion, and asked whether the common law recognizes a cause of action for invasion of privacy in this regard. It concluded that Ontario has already accepted the tort of the appropriation of personality (which is discussed in the textbook), the fourth type of tort outlined above. It further held that the time has come to recognize that the tort of intrusion upon seclusion does exist at common law.
The Court noted that there has not been a definitive statement from an appellate court in Canada about whether there is a common law cause of action for the tort of intrusion upon seclusion, although there has been a clear trend to leave open the possibility that such a tort does exist. Moreover, the common law has historically protected privacy in various guises, and Canadian Charter jurisprudence recognizes that privacy is a right that underpins many of the rights and freedoms recognized in the Charter. Major technological changes in society now pose a “novel threat” to privacy, as highly personal information is routinely collected, aggregated and accessible in electronic form.
The Court was also influenced by the facts of the case itself. The Court stated that the facts of this case “cry out for a remedy” (para. 69). The Court characterized Tsige’s actions as “deliberate, prolonged and shocking” and held that anyone in Jone’s position would be “ profoundly disturbed by the significant intrusion into her highly personal information” (para. 69). While Tsige had been disciplined by BMO, this discipline fell within the realm of employment law and did not respond to the wrong suffered by Jones. The Court held that Ontario law would be “sadly deficient” if Jones did not receive a legal remedy under the circumstances (para. 69).
In terms of the elements of the tort of inclusion upon seclusion, the Court adopted the elements of this tort that are set out in the American Restatement (Second) of Torts (2010):
One who intentionally intrudes, physically or otherwise, upon the seclusion of another or his private affairs or concerns, is subject to liability to the other for invasion of his privacy, if the invasion would be highly offensive to a reasonable person. (Para. 70)
The key features of the tort of inclusion upon seclusion are:
· The defendant’s actions were intentional or reckless;
· The defendant has invaded the plaintiff’s private affairs or concerns without lawful justification; and
· A reasonable person would regard the invasion as highly offensive, causing distress, humiliation or anguish.
The Court made clear that it is not necessary to establish that there has been harm to a recognized economic interest in order to establish a cause of action for the tort of intrusion of seclusion. However, the Court also held that given the intangible nature of the interest that this tort protects (i.e., privacy), damages for the tort will usually be “measured by a modest conventional sum” which the court capped at $20,000 (para. 71).
The right to privacy that is protected by the tort of intrusion upon seclusion is not an absolute right. The right may have to be balanced against competing claims, such as the freedom of expression and freedom of the press. In those cases, the court will have to balance the claims and, in some cases, the right to privacy may have to yield to competing rights.
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Occupiers’ Liability Act (Ontario):
· the duty applies to the condition of the premises and activities on premises
· the Act imposes a duty of reasonable care for all visitors.
· when risks are willingly assumed:
· the duty of reasonable care does not apply but the occupier still owes a duty to not create a danger with the deliberate intent of doing harm or damage, and to not act with reckless disregard.
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Negligent Statements
Some special rules apply to negligent statements. Courts are more reluctant to impose a duty of care if the plaintiff’s complaint is that the defendant’s careless statement (as opposed to careless action) caused a pure economic loss (as opposed to physical harm). Therefore, there are some additional requirements for establishing a tort claim based on a negligent statement.
Liability for negligent statements is more likely if
· defendant claimed special knowledge
· statement communicated on serious occasion
· statement made in response to inquiry
· defendant received financial benefit
· statement of fact rather than pure opinion
Liability less likely if
· statement accompanied by disclaimer
Test for duty of care (Hercules Management Ltd v Ernst & Young):
· reasonable foreseeability of reliance
· foreseeability of individual plaintiff
· foreseeability of defined group including plaintiff
· reasonable reliance for intended purpose








Module 6 
Assignments
Defining Assignment
An assignment is a process of transferring rights.
· parties to assignment
· assignor = party transferring rights
· assignee = party receiving rights
· debtor = party owing obligation
· forms of assignment
· equitable assignment
· statutory assignment
· assignment by operation of law
Equitable Assignment
A equitable assignment is enforced by equity
· requirements for equitable assignment
· oral or written
· but it would be better to write for risk management
· with or without notice to debtor
· but it would be better to give notice for risk management
· same contract: all claims regardless of notice
· taking subject to the equities
· assignee and assignor subject to debtor’s claims
· different contract: only claims arising before notice
Case Study
Have a look at Business Decisions 8.1 and 8.2 on page 197 and answer the questions there.
Pause and Reflect
Check Your Answer
An assignment is subject to the equities. That means that the debtor can generally use against the assignee the same defences and counterclaims that it could use against the assignor.
In the first case (8.1), a defence or counterclaim arises out of the same transaction that was the subject of the assignment. In such cases, the debtor can use the defence or counterclaim regardless of whether or not it arose before the assignee notified the debtor of the assignment. Consequently, Ahmad will only be liable to pay $20,000. Although he is indebted under the contract for $60,000, he enjoys a $40,000 counterclaim that arose under the same contract as a result of Stetson’s shoddy performance.
In the second case (8.2), the defence or counterclaim in question did not arise in connection with the same transaction that is the subject of the assignment, but rather in connection with a separate transaction. In that situation, the debtor can use the defence or counterclaim against the assignee only if the defence or counterclaim arose before the assignee provided the debtor with notice of the assignment.
Consequently, if the assignee gave notice to White (the debtor) before Citron (the assignor) became indebted to White for the receipt of the paper products, you would be entitled to demand the full $7,000 from White. White would not be entitled to off-set the $5,000 rights that is subsequently acquired against Citron as a result of the paper product transaction.
Statutory Assignment
A statutory assignment is created under statute.
· requirements for statutory assignment
· must be written
· must provide debtor with written notice
· must be absolute
· unconditional: not dependent upon future event
· complete: all of existing debt
· if requirements not met – the assignment may still be valid as equitable assignment
Assignment by Operation of Law
· most assignments arise from intention
· some assignments arise by operation of law
· bankruptcy: assignment to trustee in bankruptcy
· death: assignment to personal representative


WEEK 7
Silence as Misrepresentation
Silence cannot be misrepresentation – unless:
1. it distorts previous statement
2. conditions have changed and statement no longer true
3. in situation of utmost good faith (e.g. insurance customer must disclose illness)
4. situation where only the customer has access to relevant information
5. in special relationships of trust and confidence (e.g. lawyer selling house to client, where the lawyer may exercise great influence over client
6. there exists a statutory requirement of disclosure (e.g. division of domestic property upon separation)







Terms Implied by Court
A term will not be implied by the court merely to improve contract quality. A term will be implied only when necessary to parties’ intentions:
· business efficacy test
· when the term is required for the contract to make commercial sense
· usage and custom
· when the term reflects standard practice in the parties’ field
· previous dealings between parties
· when parties habitually included the term in the past
· the legal character of agreement
· when the term is legally necessary in a particular field (e.g. employer’s reasonable notice)
Terms Implied by Statute
A statute may automatically include term, in which case it will be treated as if expressly included by parties
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