CRIM 330 – EVIDENCE AND ADMISSIBILITY – LECTURE 11 – DEC 1ST 
Evidence : Basic Elements  
1.Burden of Proof
· Burden of Proof = who must adduce the evidence? 
whoever makes the claim must prove it
· Legal/ultimate burden : when the burden of proof lies on the Crown 
· Evidentiary/secondary burden : when the burden of proof lies on the Defence 
2. Standard of Proof
· Standard of proof = how much evidence must they adduce?
· “Beyond reasonable doubt” - defense has to raise reasonable doubt to win the case 
· “Balance of probabilities” – demonstrate that its more probable than not that your claim is true 
3. Reverse Onus
· Reverse onus: when the Parliament shifts the burden of proof from the Crown on to the accused. 
· Law creates reverse onus 
· Some facts are uniquely within the knowledge of the accused and they are either too difficult or impossible for the Crown to prove beyond reasonable doubt
· Forces the accused to approve or disprove a fact or an allegation made by the Crown 
· Violates section 11 of the Charter (presumption of innocence) but in most cases upheld under section 1 
ex. Impaired driving cases 













Classification of Evidence 
1. Evidence Classified by What It Is 
· Categorizes evidence based on what is consists of 
1. Testimonial (viva voce) : evidence given by a witness under oath or affirmation 
2. Real : evidence that can be directly observed by judge or jury (physical things or places) 
still presented through a witness 
2. Evidence Classified by What is Does 
· Categorized by how the evidence is used in the trial 
1. Demonstrative vs Illustrative Evidence 
- Demonstrative: evidence that speaks for itself, it does not require an explanation (ex. Video) 
- Illustrative : evidence that is used by the witness to illustrate something they are saying 
2. Direct vs Circumstantial Evidence 
- Direct: evidence that is used to directly prove a fact 
	sensory perception is more reliable than inferential reasoning 
- Circumstantial: evidence that proves one fact from which another fact may be inferred (second fact is proved indirectly) 
there is a risk of incorrect inference which can lead to a wrongful conviction 
Rule in Hodge’s Case: common law rule which requires that the jury be warned before convicting based on solely circumstantial evidence that they shouldn’t convict unless they are satisfied beyond reasonable doubt that guilt is the only reasonable inference to be drawn from proven facts 

The Use of Witnesses : Testimonial Evidence 
Compellability 
· Compellability: ability to make someone testify 
· General rule: Witnesses can willingly give evidence or they can be compelled to testify
· Exceptions:
1. Accused cannot be forced to testify at his own trial (Charter section 11c)
2. Privileges that protect a witness from disclosing certain information 
Competence 
· Competence: witnesses capacity to observe (and interpret), recollect and communicate 
· General rule: witnesses are competent unless proven otherwise 
· A competence of a witness can be challenged based on; 
1. Their capacity to observe and interpret 
2. Their capacity to recollect 
3. Their capacity to communicate 

Rules of Evidence 
Sources 
· Originated from common law but are now found in common law, statutes and Charter 
Purpose 
· All rules of evidence serve three broad purposes: 
1. Excluding irrelevant evidence (our primary goal is the search for the truth) 
2. Ensuring a fair trial 
3. Meeting specific social policy goals (certain social goals outweigh the goal of the search for the truth) 
1. Importance of Relevance 
· First rule of evidence is that only relevant evidence is admissible 
· Probative value: evidence that is relevant and therefore advances our search for the truth, it proves something 


















Exclusionary Rules 
Introduction 
· The general rule of evidence is that all relevant evidence is admissible, exclusionary rules are exceptions 
· Exclusionary rules: evidence that would otherwise be admissible under the primary rule of evidence is excluded  
· Privilege: the right or a person to withhold evidence that is relevant and would otherwise be admissible  
· Privileges serve some specific social policy goal that is deemed to be more important that the search for the truth 
1. Solicitor-Client Privilege (Lawyer-Client) 
· The lawyer must withhold all information obtained as a result of communication with a client 
· Privilege belong to the client – they can waive it 
· Privilege extends forever 
· Exceptions
1. Public safety exception: if an individual or a group is in imminent danger of death or serious bodily harm, and setting aside the privilege would prevent this, then it may be set aside 
2. Spousal Communication Privilege 
· Spouses are compellable witnesses but section 4(3) of the Canadian Evidence Act creates spousal communication privilege
· Privilege belongs to the spouse who is compelled to testify 
· Privilege ends with divorce 
· A spouse cannot be compelled to reveal any information disclosed to them by their spouse during the time of their marriage 
3. Crown Privilege (Public interest immunity)
· Allows certain information held by the government to be treated as privileges where is can be shown that it is against the public interest to disclose such information 
· Assessed by a judge on application (case by case basis)
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Introduction 
· Hearsay: when a witness’s story is related by someone else in Court (actual witness is not present at trial) 
· Cross-examination is a fundamental part of the advisory system which allows one party to test the description of a material event proposed by the other party 
· Description of  past event by any witness has four potential dangers or weaknesses; 
1. Inaccurate perception
2. Inaccurate recollection 
3. Poor communication  
4. Insincerity 
· Cross-examination tests the credibility of what a witness is saying 
· General rule; hearsay evidence is inadmissible, because the actual witness is not present at trial therefore there is no opportunity for cross-examination to test their testimony 
Identifying Hearsay  
· When the value of the out-of-court statement rests on the credibility of the witness – then it’s a hearsay statement
· If there are relevant and meaningful questions to ask of the person making the out-of-court statement – hearsay statement 
Exceptions 
· Hearsay statements may be deemed admissible if they meet certain grounds; 
1. Necessity : no other way of getting this evidence in, the actual witness is incapable of testifying in court 
2. Circumstantial Guarantees of Reliability : the statement is most likely to be reliable in the circumstances 
	Common Exceptions:
1. Admissions – statements made by the accused to a person who is not in a position of authority or as it least not perceived to be in a position of authority by the accused
2. Dying declarations – statements made by someone who is dying 
3. Spontaneous declarations – a statement made spontaneously in response to an event 
