CRIM 330 – ADMISSIONS AND CONFESSIONS – LECTURE 10 – NOV 17TH 
Introduction 
· Courts are concerned with the probative value (truthfulness) of the statements made by the accused 
· Statements made by an accused are classified in two ways: 
1. Admissions (formal/informal) 
2. Confessions 
Admissions 
1.Formal Admissions 
· Made in legal proceedings 
· Section 655: accused may admit any fact alleged by the Crown (ex. Age, sex etc) 
· Section 657 : any admission made at the preliminary inquiry can be used against the accused at trial 
2.Informal Admissions 
· Admissions made outside of legal proceedings 
· Admissions made to persons who are not in a position of authority, or at least the accused does not perceive them to be in a position of authority 
· Informal admissions are technically hearsay
- Generally, hearsay statements are inadmissible but admissions are an exception to that rule. 
· The judge will have to assess the weight to be given to these admissions
· Admissions are considered to be of reasonable probative value 
         Jail-House Informant
· Jail-house informant: another person in custody who claims the accused made an admissions to them, and is not informing the police (type of an informal admission) 
· Debate around the probative value of admissions by jail-house informants – they lack reliability because the informant is usually getting something in return 
· The trial judge decides how much weigh these statements will be given and whether a warning should be made to the jury 




Historical Basis 
· Confession rule was first expressed in the case of Ibrahim v The King (1783) 
· Rejection to the position that torture elicited truthful statements 

Confessions
The Confession Rule 
· Confession: an informal admissions made to a person in authority or to a person who is perceived to be in authority 
· General rule: confessions must be voluntary to be admissible 
· Crown must prove voluntariness beyond reasonable doubt 
· Three elements to be examined in determining the admissibility of a confession 
1. Whether the admission was made to a person in authority 
2. Whether the confession was truly voluntary 
3. Whether the confession was the product of an operating mind 
Person in Authority 
· Factors to consider to determine if the accused was dealing with a person in authority; 
1. Determined subjectively  from the viewpoint of the accused, but there must be a reasonable basis for the accused’s belief 
2. A person who engaged in the arrest, detention, examination or prosecution of the accused 
exception: undercover cop because they would not be perceived by the accused as a person of authority, so statements made to them are informal admissions NOT confessions 
3. A person the accused reasonably believes acts on the behalf of the police, or prosecuting authorities and may be able to influence the proceedings against him
Voluntariness 
· There are four factors relevant in assessing the voluntariness of a confession: 
1. Threats and promises – if the police threaten the accused or offer something in return for a confession, it will be deemed involuntary 
exception – moral inducement 
2. Oppression – if the police create an atmosphere of oppression by depriving the accused of sleep, food, water, medical attention, deny access to counsel etc then the confession will be deemed involuntary 
3. Police trickery – some trickery is allowed as long as it’s not unacceptable and shocks the community 
4. Operating Mind – a confession made by an accused who is not operating at their full mental capacity due to mental illness, intoxication, or immense pressure of the situation is not deemed to be voluntary  
Ward v the Queen: accused was in a serious car accident and suffered a head injury therefore his statement was deemed involuntary 
Harvath v the Queen: accused was suspected of killing his mother, he had a full blown mental break down because of the interrogation, confession involontary 
Test: to satisfy the requirement for an operating mind the accused must
1. have sufficient cognitive ability to understand what he is saying and what is being said 
2. capacity to understand that the evidence can be used against him 
Derivative Evidence 
1. Derivative Confessions 
· Derivative confessions : the second statement is derived from the first inadmissible statement, therefore the second statements is tainted 
· The voluntariness of the second confession will be evaluated based on the “degree of connection” between the two statements: 
1. The time span between statements 
2. Reference to the previous statement during questioning 
3. Presence of the same officer during both interrogations 
4. Discovery of additional incriminating evidence after the first statement 
5. Any other similarities between the two circumstances 
· The higher degree of connection between the first and the second statement, the more likely it will be deemed involuntary 
2. Other Derivative Evidence 
· Derivative evidence : real evidence derived from an inadmissible confession
· Derivative evidence is admissible as long as the inadmissible confession did not violate any Charter provisions 
· If the inadmissible confession also involves a charter violation, then the derivative evidence will be subject to a 24(2) Charter analysis to determine if it should be excluded 















Charter Sections Relevant to Confessions and Admissions : Section 7, 10(b), 13
1.Right to Counsel: Section 10(b) 
Purpose 
· The purpose of the right to counsel is to protect to other important rights:
1. Right to remain silent – section 7
2. Privilege against self-incrimination – section 13
 Application 
“Everyone has the right on arrest or detention to retain counsel and instruct counsel without delay and to be informed of that right”

· This right imposes three obligations upon police officers; 
1. Inform the accused of their right to retain counsel, including the availability if legal aid and free 24-hour duty counsel 
2. Provide the accused with a “reasonable opportunity” to exercise the right to counsel (includes facilitating that right) 
3. Cease asking questions from the accused, until the accused had a “reasonable opportunity” to retain and instruct counsel
· “Reasonable opportunity” will be determined based on the circumstances; 
1. Availability of 24 hour duty counsel 
2. Waiting until the legal aid offices opens if there is no 24 hour duty counsel
Change in Jeopardy 
· If there is a change in the accused’s legal standing (new charge being laid) the accused is entitled to be informed of his right to counsel again and to be given the opportunity to exercise that right 

Waiver 
· If the accused has been advised of their right to counsel but they have decided to waive it, the police may proceed with the interrogation process 
· The waiver is only valid if the accused understand the consequences of waiving his right to counsel 




2. Right to Remain Silent : Section 7 
Purpose
1. Ensures that confessions are voluntary (accused has the choice to speak or remain silent) 
2. Prevents the use of state power to undermine the accused’s right to choose whether or not to speak to authorities 
3. Gives the accused the ability to avoid self-incrimination 
Application 
· Accused has a constitutionally protected choice when it comes to speaking to persons of authority – this choice is a principle of fundamental justice protected by section 7
· Limitations on the right to silence 
1. Only applies when the accused is in detention (pre-detention or post-detention tricks could be used to get statements) 
if the accused is out of custody then the police may use tricks to elicit admissions
2. Does not apply to admissions (voluntary statements made to someone who is not in a position of authority)
In-custody Application  
· When the accused is in custody the right to silken applies 
1. Undercover officers may observe but not actively elicit statements 
2. Statements that are elicited from the accused by agents of the state are a violation of section 7 
Agents of the state: the accused’s friends or family who are brought in by the police for the purpose of eliciting a confession from the accused. 

Determining if someone is acting as an agent of the state; 
1. Is the exchange between the accused and the informer materially affected by the relationship between the informer and authorities? 
2. Would the exchange have taken place if the state did not interfere ?
3. Did the state agent exploit any special characteristics of the relationship to extract the statement? 








3. Privilege Against Self-Incrimination : Section 13 
Purpose 
1. Ensures that a person is not coerced in any way to provide evidence against themselves
2. Protects the accused from self-incrimination 
Application
· “A witness who testifies in any proceedings that has the right not to have incriminating evidence so given used to incriminate that witness in any other proceedings, except in a prosecution for perjury or for giving of contradictory evidence” 

· Otherwise relevant information may be inadmissible because it is privileged
· The incriminating statements that you make in a proceeding cannot be used against you in any other trial other than the trial where those statements were originally made 
· Statements made in one proceeding cannot be used in a different proceeding 
· Section 13 provides two types of protections;
1. Evidence immunity: any evidence given in a testimony in other proceedings can’t be used against the witness in a future trial (in which they are the accused) 
2. Limited derivative use immunity: evidence that is derived from the incriminating statement in a trial will be excluded if it could not have been found “but for” the testimony of the witness 
[bookmark: _GoBack]if the witness hadn’t testified then the evidence would not be discovered – so the evidence is excluded 
