CRIM 330 – SEARCH AND SIEZURE – LECTURE 7  
Section 8 of the Charter: Reasonable Expectation of Privacy
Introduction 
· Section 8 of the Charter creates a reasonable expectation of privacy
· a personal right, it protects people rather than places 
· a search may violate a person’s reasonable expectation of privacy in the circumstances
Two-stage test: Assessing the Constitutionality of Search under Section 8 
· Both conditions must be met: 
1. Did the accused have a reasonable expectation of privacy ?
     Reasonable expectation of privacy : “The Totality of the Circumstances” Test
1. The subject matter of the search 
2. Whether the accused has a direct interest in the subject matter of the search 
3. Whether the accused has a subjective expectation of privacy in the subject matter of the search 
4. Whether the accused’s subjective expectation of privacy was objectively reasonable, considering : 
1. Presence of the accused at time of the search
2. Possession or control of the place or thing searcher 
3. Ownership of the place or thing being searched 
4. Historical use of the place or thing being searched 
5. Ability to regulate access to the place or thing being searched

2. If there was a reasonable expectation of privacy, was the search reasonable? 
Requirements of a “Reasonable Search” 
1. The search must be authorized by law 
1. Search must be authorized by statutory or common law 
2. Authorities must conform to the procedural and substantive requirements of the law authorizing the search 
3. The scope of the search is limited by the law which authorizes it 
2. The law itself must be reasonable 
3. The search itself must be carried out in a reasonable manner 







Warrants
Types of Warrants
1. General Criminal Code Warrants: Section 487 Warrants 
· Warrant that authorizes a variety of searches (building, receptacle or place) 
·  Legal requirements for obtaining a warrant: 
1. Warrant must be obtained prior to search (prior authorization) 
2. Warrants may only be issued by persons capable of acting judicially (justice of the peace, judge) 
3. There must be sufficient evidence for the person to make a judicial decision to authorize a warrant: 
1. Evidence must establish reasonable grounds to believe that an offence has been committed and evidence is to be found in that place 
2. The evidence must be mad “on oath” (sworn information) 
3. Mere suspicion is not enough 
2. DNA Warrants : Section 487.05(1) 
· Provincial court judge must be satisfied upon sworn information that there are reasonable grounds to believe: 
1. A designated offence under section 487.04 has been committed 
2. A bodily substance has been found on the scene or in the relation to the crime 
3. DNA analysis of a bodily substance from the suspect will provide evidence about whether the DNA found in the location stated above was from the suspect 
· Section 487.06 outlines how the DNA sample will be collected 

· Primary designated offences – more serious offences, collected DNA is put in the DNA bank 
· Secondary designated offences – less serious, DNA is not stored in the DNA bank
3. Catch-All Warrants: Section 487.01 
· Warrants authorize the use of any device or investigative technique or procedure IF: 
1. The judge is satisfied by information on oath that there are reasonable grounds to believe an offence has been committed 
2. It is in the best interest of the administration of justice to issue the warrant (judge’s discretion) 
3. There is no other provisions providing a warrant to authorize the use of the device, investigative technique or procedure 
· Restrictions on Section 487.01 Warrants: 
1. Section 487.01 (2): Cannot issue a warrant that interferes with the person’s “bodily integrity” 
2. Section 487.01 (3): The warrant must have terms and conditions the judge considers necessary to ensure the warrant is reasonable in the circumstances 
3. Section 487.01(4)(5): Video surveillance is restricted to certain offences 
4. Non-Criminal Code Warrants 
Procedure for Obtaining, Issuing and the Use of a Warrant 
· Information to obtain a warrant must be sworn and presented to a justice 
· The information must outline: 
1. Description of alleged offence 
2. Items to be seized 
3. Location or thing that must be searched 
· If the judge is satisfied that there are reasonable grounds to believe there is evidence of the offence in the building, receptacle or place then the warrant will be issued 
· CCC Section 29 (1) : everyone who executes a warrant should have it on them and should produce it upon request 
this section goes in conjunction with Charter section 10(a) rights 

Warrantless Searches
· A warrantless search is “prima facie” unreasonable 
· The presumption may be rebutted – the Crown must show that the warrantless search was reasonable in the circumstances: 
1. There must be some other authority for the search (common law) 
2. Whether the search was conducted in accordance with that authority 
Types of Warrantless Searches 
1. Search During Investigative Detention 
· Search authorized by common law
· The police officer may search the person detained if he believes on reasonable grounds that his safety or that of others is at risk, the officer may engage  in a protective pat down search of the individual 
2. Search as Incident to Arrest 
· Exception to the general rule that warrantless searches are prima facie unreasonable 
· Reasonable grounds for the search are not required, must have reasonable grounds for the arrest. 
· As long as the arrest is lawful, police may conduct a search within the following parameters: 
1. Reasonable grounds for the search not required, reasonable grounds for arrest are requires
2. Search must have a valid objective related to the arrest: 
1. ensuring the safety of police, detainee and others 
2. discovery of evidence related to the reason for the arrest (to secure and preserve such evidence) 
3. Search must be conducted in a reasonable manner – minimal used of force/compulsion should be used.


Warrantless Search : Cell Phone 
· Warrantless search of a cell phone is permitted as an incident to arrest as long as it is done reasonably 
· Conditions that must be met to ensure the search did not violate section 8: 
1. The arrest itself must be lawful 
2. The search must be truly incidental to arrest (search must serve one of the objectives of a search incident to arrest)
1. protecting the police, the accused or the public 
2. preserving evidence 
3. discovering evidence that may be lost without a prompt search
3. The nature and the extend of the search must be tailored to its purpose (must be tailored to meeting one of the objectives above) 
4. Searching officer must make detailed notes of what they examined on the phone and how they examined it, focusing on how exactly the search falls within the authority of a valid search as incident to arrest. 
· R v Fearon : two men robbed a jewelry store, one of their cellphone’s was seized and a text indicating that they have successfully committed the crime was found. Evidence admissible
Warrantless Search : Strip Search 
· Strip search is defined as the removal or rearrangements of some or all of the clothing of a person so as to permit a visual inspection of a person’s private areas. 
· Strip searches are prima facie unreasonable 
· Police may conduct the search if the following conditions are met: 
1. There is reasonable grounds for arrest 
2. There is reasonable grounds for the strip search 
3. Search must have a valid objective related to the arrest: 
1. protecting the police, the accused or the public 
2. preserving evidence 
3. discovering evidence that may be lost without a prompt search
4. Search must be conducted in a reasonable manner – minimal used of force/compulsion should be used.
5. Search should be generally conducted at a police station unless there are exigent circumstances requiring the strip search to be done in the field 
· R v Golden: Golden was arrested in a sandwich ship for the possession and trafficking of crack because police saw customers purchasing the drugs from him. Officer wanted a visual inspection of Golden’s underwear and ass, made him take his clothes off in the field. Office noted plastic sticking from Golden’s ass crack and tried to pull it out, resulted in Golden defecating and the crack still being inside of him. Search deemed unreasonable 



Warrantless Search : Motor Vehicle 
· Random spot checks are permitted by provincial legislation (legislation related to vehicle and highway safety) 
· Police are limited to asking questions about sobriety and the mechanical condition of the car, may require the driver to produce their license, proof of ownership of the vehicle and insurance 
· A more extensive search of the vehicle or driver is NOT authorized UNLESS: 
1. There is some basis for a warrantless search (incident to arrest) 
2. A warrant is obtained 
- R v Mellenthin : pulled over for a random sobriety check, officer notices a clear plastic bag in a duffle bag and asks Mellenthin to give him the plastic bag, which contained weed oil. The search in unreasonable because the officer never obtained reasonable grounds to conduct a search in the first place. 
Plain View Doctrine 
· Authority to seize, authorized by common law
· Officers who are lawfully on the premises (by means of warrant/consent) are allowed to seize items in plain view that are evidence of an offence 
· Items do not have to related to the offence they may be investigating  
[bookmark: _GoBack]Search by Consent 
· Warrantless searches by consent are permitted – as long as true consent was obtained 


