Lecture 4 – Laying a Charge, Arraignment and Pleas 
LAYING A CHARGE 
· Formal prosecution process commences after the laying of a charge 
· A charge is laid by means of:  
1. An information – summary conviction offences
2. An information followed by an indictment – indictable offences 
1. An Information 
· Charging document
written statement made under oath 
· Section 504: Anyone who on reasonable grounds believes that an indictable offence was committed may swear an information before a justice 
· Section 788: Proceedings for a summary conviction offence commence once an information is laid 
· Section 507: Judge must hear and consider allegations on an ex parte basis (the accused is not present when an information is sworn) : 507(a)
· Where the judge considers the case made out, will issue summons or an arrest warrant: sec 507/788 
· Charging document for all offences tried in provincial Court (summary conviction, hybrids prosecuted as summary conviction and section 553 indictable)  
2. Indictment 
· An information is the charging document for indictable offences until the end of the preliminary hearing – then the indictment is the charging document 
· Indictment is the charging document for all indictable offences (other than 553) after the end of the preliminary hearing OR in the case of direct indictment 
· Indictment is preferred by the Attorney General or the agent of the Attorney General (Crown Prosecutor) 
Direct Indictment 
· Section 577: Preliminary inquiry can be avoided at the personal direction (in writing) of the Attorney General or Deputy Attorney General (public prosecution) or by order of a judge (private prosecution) 
· Allows the prosecution to proceed directly to the preferring of an indictment without a preliminary inquiry
· Direct indictment can occur before a preliminary inquiry, during a preliminary inquiry or after (even if the accused has been discharged) 

Differences between an Indictment and an Information
1. Information is a sworn document but an indictment isn’t 
2. Indictment is filed by the Crown before or at the beginning of the trial 
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Content of and Indictment : Section 581
1. The alleged charge against the accused, must be detailed so the accused can make a “full answer and defense” 
2. Jurisdiction and name of the accused
3. Signature of an Attorney General or an Attorney General agent 
4. Statement of allegations 
       Amending and Information or and Indictment : Section 601 If the amendment is being made after the accused enters a plea – permission of the Judge is require to make an amendment 

PRIVATE PROSECUTION 
· Section 2: Anyone who has sworn an information falls under the definition of a “prosecutor” 
· Private prosecution – when anyone but the government is prosecuting 

Limitations on Private Prosecution 
· Section 574(3): An indictment can only be preferred with a written order of a judge 
· Section 579 : The Attorney General can intervene in a private prosecution at any time (thereby converting it to a public prosecution), Attorney General may also end the prosecution be entering a stay of proceeding. 

CHARGE SCREENING 
The Process of Laying a Charge – Most Provinces 
1. Police swears an information in front of a justice – lays the charge 
2. The information is passed to the Crown 
3. Crown decides to approve or disapprove the laid charge 
4. If the Crown approves  Crown proceeds with the prosecution. If the Crown disapproves it enters a stay of proceedings
The Process of Laying a Charge – BC, QC, NB 
1. Police require the Crown to review the charge recommendations before an information is sworn 
2. If the recommended charges are approved, police swear an information before a justice – lay the charge 
Test for Charge Approval (BC) 
1. Substantial likelihood of conviction, AND 
2. The prosecution is “in the public interest” 


TERMINATION OF THE PROSECUTION 
· Three mechanisms the Crown may use to end a prosecution:
1. Section 579 : Stay of Proceedings
- Crown enters a stay of proceedings but the Crown may reactivate the case within 1 year by swearing a new information 
2. Withdrawing charges 
- Crown may withdraw all charges, and new charges must be laid in order to recommence the proceedings 
3. Calling no Evidence 
- Crown may call no evidence at the trial, the court will enter an acquittal with a “not guilty verdict” and the Crown cannot recommence the trial 

ARRAIGNMENT 
· Arraignment: after a charge has been laid, the accused makes a Court appearance at which the charge is read to the accused and the accused enters a plea 
· The process of calling the accused in court by name and reading the charges aloud in Court and asking how they plead
· Summary conviction offences – arraignment will be held in Provincial Court 
· Indictable Offences – arraignment takes place after the preliminary inquiry and is held in the Superior Court 

PLEA
· Standard pleas: “guilty” vs “not guilty” 
· Section 607: Special Pleas
1. Autrefois acquit: the accused claims to be previously acquitted of the same offence and therefore they cannot be tried again 
2. Autrefois convict: the accused claims to be previously convicted of the same offence and therefore they cannot be tried again
3. Pardon : accused claims that they have been convicted of the offense but pardoned by the state 
· The Judge is not bound by the Crown-Defense plea bargains – but it is rare for the judge to depart from the plea bargain 



