Lecture 3 – The Powers of Arrest and Detention; Release; Compelling the Appearance at Court

Introduction 
1. In the prosecution process it is often necessary to gain control over a suspect or an accused, whether for the purpose of investigation or stopping or preventing the commission of a crime, protecting evidence or ensuring that the accused shows up to Court. 
2. Underlying principle of the following powers is : Presumption of Liberty 
3. Legal powers that allow the state to exercise control over the accused (physical):
1. Arrest (without a warrant)
2. Arrest (with a warrant) 
2. Detention
4. Legal powers which ensure that the accused will appear in Court: 
1. Appearance Notice 
2. Summons
3. Judicial Interim Release (Bail Hearing)
POWERS OF ARREST
Purpose of Arrest 
1. To end the commission of an offense, or to prevent from the commission of other offence 
2. To secure and preserve evidence 
3. To ensure attendance of the accuse in Court (to face prosecution) 
Form of Arrest 
1. Arrest without warrant
2. Arrest with a warrant 
ARREST WITHOUT A WARRANT - ANYONE
SECTION 494 
1. Citizen’s Arrest : Section 494 (1) 
5. Anyone may arrest without a warrant if:
1. They find someone committing an indictable offence (sec 494(1)(a)).
2. They have a reasonable ground to believe that this person has committed a criminal offence (any) AND is in freshly pursued by a peace officer (sec 494(1)(b)).
2. Arrest by Owner or Person in Lawful Possession of Property: Section 494 (2)
6. Only the owner, person in lawful possession of property or an authorized representative (security guard) may make a warrantless arrest if they find a person committing a criminal activity on or in relation to the property if: 
1. They make the arrest immediately, OR (sec 494(2)(a)). 
2. Within reasonable time, if they have reasonable grounds to believe it’s not feasible for a peace officer to make the arrest at that time (sec 494(2)(b)). 
3.Delivery to Peace Officer “Forthwith” : Section 494 (3)
7. After a person other than the police officer makes a warrantless arrest they are obligated to deliver the arrested person a peace officer “fortwith” – right away (sec 494(3)). 
ARREST WITHOUT A WARRANT – PEACE OFFICER 

1. Arrest by A Peace Officer (General Power) :  Section 495 (1) 
· A police officer may arrest without a warrant: 
1. A person who has committed an indictable offence, or who on reasonable grounds he believes has committed or is about to commit an indictable offence (sec 495(1)(a)). 
2. A person who he finds committing ANY criminal offence (sec 495(1)(b).
3. A person who for whom the officer on reasonable grounds believes there is an outstanding arrest warrant (sec 495 (1)(c)
2. “Dwelling House”: Section 529.3 
· The general rule: Police officer must have prior authorization to enter a private dwelling and make an arrest 
· Exception to the general rule is section 529.3 
· A peace officer may enter a dwelling hose without a warrant to make an arrest if:
1. Officer has reasonable grounds to believe that the person is present in the dwelling house 
2. There are grounds for making a warrantless arrest 
3. There are “exigent circumstance” that make is impractical to get a warrant prior to entry (sec (529.3)(2) 
Exigent Circumstances 
1. Reasonable grounds to believe that immediate access to the premises is necessary to prevent imminent bodily harm of death (529.3)(2)(a)
R v Godoy – 911 call 
2. Reasonable grounds to believe evidence of an indictable offense is on the premises and immediate access is necessary to prevent its loss or destruction (529.3)(2)(b)
3. Police officer is in the “hot pursuit” 
4.  R v Macooh 









LIMITATIONS TO WARANTLESS ARREST 
SECTION 495 (2) 
1. Obligation NOT to Arrest : Section 495(2) 
· Police officer must NOT make an arrest without a warrant for: 
1. 553 indictable offences: 495(2)(a)
2. Hybrids : 495(2)(b)
3. any summary conviction offences 495(2)(c) 
IF he on reasonable grounds believes that arrest is not necessary to: (conditions d-e)
1. Establish the identity of the person 
2. Secure or preserve evidence 
3.  Prevent the continuation or repetition of the offence
4. Ensure the attendance of accused at court 
Reasonable Grounds 
· There is a “prima facie” basis to believe something exists – “at first glance”
· Both subjective (officer subjectively believes that the grounds exist) and objective (a reasonable person in the same situation would have reached the same conclusion)
- Instead of arresting the police officer must issue an Appearance Notice under section 496
ARRETS WITH WARRANT 
1. Arrest with a Warrant 
· Warrants for arrest are required for any arrests that fall outside the warrantless arrest provision of section 495(1)
· Police officer must swear an information in front of a judicial officer (provincial court judge or a justice of the peace) 
· The warrant must include an order that once arrested the accused is to be brought before the justice or judge issuing the warrant 
Information must include 
1. Name and occupation of the accused 
2. The offence with which the accused is charged 
3. Any other grounds for arrest 






DETENTION
1. Definition of Detention:
· A restraint of liberty (other than arrest) where an officer assumes control over a person by a demand or direction of a person when the person reasonably believes they have no choice but to comply with the demand or direction 
1. Must be a significant physical and psychological constraint
2.  “a reasonable perception of suspension of freedom of choice” 

Reasonableness of perception depends on 
The circumstances giving rise to the encounter 
The nature of the police conduct
Characteristics or circumstances of the individual where relevant 
2. Power of Detention 
· Police have NO right to arbitrary detain people this is reinforced by the Charter Section 9 
· Police may detain for investigative purposes IF: 
1. The detention is authorized by a statute or a common law,
Common law: “the preservation of peace, the prevention of crime and the protection of life and property”
Statute: Highway Safety Legislation – violates sec 9 of the Charter but is a reasonable limit and is saved by Section 1 (Hufsky 1988) 
2. The detention does not violate section 9 and 10 of the Charter, AND
3. The officer has “reasonable grounds” for detention 
reasonable grounds – there must be a clear nexus between the individual detained and a recent ongoing offense
CHARTER RIGHTS FOR THE DETAINED AND ARRESTED 
1. Providing Reason for Arrest or Detention: Section 10(a)
· Right to be promptly informed on the reason why one is arrested or detained 
· “Promptly” – not immediately but as soon as practicable 
2. Right to Counsel : Section 10 (b) 
· Police must inform that the person has the right to counsel immediately upon detention or arrest 
· They must also inform the person that legal aid is available should they need it 
· Statements that are obtained by violating 10b are thrown out 
· Issue: Section 254(2) authorizes an officer to make a demand “forthwith” of breathe sample in drinking and driving cases. It violates the right to counsel “without delay” but it is justified under section1 because the breathe sample is not used in Court, but used to establish reasonable grounds to administer a breathalyzer. 

COMPELLING ATTENDANCE AT COURT
1. Where the Suspect Has Not Been Arrested
Appearance Notice : Section 496 
· If the suspect has not been arrested they can be released by the police officer who detained them and can be compelled to attend court by means of an appearance notice.
· Police officer must NOT make an arrest without a warrant an instead issue an appearance notice for the following offences listed under Section 495(2)  
Procedure 
1. Appearance notice is issued in the field by the officer
2. Officer writes a police report
3. Police report is sent to the Crown along with a recommendation of a charge 
4. If a charge is approved the officer swears an information (laying a charge) and at the same time have the justice confirm the appearance notice 


















2. Where the Suspect Has been Arrested: Arresting Officer (Section 497)
General Duty to Release: 
· Section 497: The officer has the duty to release the suspect as soon “as practicable” if they were arrested without a warrant for:
1. section 553 indictable offence,
2.  hybrid offence or 
3.  summary conviction offence 
· And if the officer believes on reasonable grounds that the detention is not necessary (same criteria of condition as section 495(2)(d-e)). 
Options for Release from Custody 
1. Release the person with a summons : 497(a) 
2. Release the person with an appearance notice : 497 (b)

· No duty to release for indictbles other than those under section 553 
· Arresting officer has no authority to release someone who is arrester for section 469 indictable
Compelling Attendance at Court: Appearance Notice (Section 496) or Summons (Section 509)
· If an officer arrests a person for a 553 indictable, hybrid or a summary conviction offence, the officer may compel attendance by either an appearance notice or a summons. 
· Appearance notice is used when the person has not yet been charged but the summons is used after a charge has been laid 

Summons : Section 509 
- A summons is issued by a justice, after an information is sworn and a charge is laid. The summons must be delivered in personal to the accused  : 509(2))
	Procedure: 
1. The police officer must ascertain the name and address of the accused 
2. Officer writes a police report 
3. The police report is sent to the Crown along with the recommendation of a charge 
4. If the charge is approved, the police officer swears an information (laying the charge) and at the same time the justice issues a summon 
5. The summon is delivered to the accused by the peace officer or to the last known residence 
6. If the accused is not present the summons is left with a person who lives there and is at least 16 
7. The officer would then swear an affidavit of service as proof of service 




4. Where the Suspect Has Been Arrested and Taken Into Custody: Officer In Charge (Section 498)
General Duty to Release: 
· If the suspect has been taken in to custody and delivered to the police station the matter of their release become the duty of the Officer in Charge 
· Section 498(1.1): Officer in charge is under the duty to release “as soon as practicable” for certain offences :
1. Section 553 indictbales 
2. Hybrids 
3. Summary Conviction 
4. All Indictables punishable by 5 years or less 
· The Officer in Charge it not under the duty to release if the officer believes that continued custody is necessary to (Section 498(1.1))
1. Establish the identity of the suspect/accused
2. Secure or preserve evidence relating to the offence 
3. Prevent the continuation, repetition or commission of an offence 
4. Ensure the safety and security of the victim or witness
5. Ensure the attendance at court 
Compelling Attendance: Summons, Promise of Appearance, Recognizance: 
· Section 498 (1) : Officer in charge may release the suspect/accused and compel their attendance in court with: 
1. Summons (a) 
2. Promise to Appear (may be supplemented by undertakings) (b) 
3. Recognizance not exceeding $500 (may be supplemented by undertakings)  ( c) 
suspect/accused must pay $500  if they fail to show up to Court 
undertakings are conditions that can be supplemented with recognizance or a promise to appear 










5. Where the Suspect/Accused Has Been Taken and Held in Custody 
Judicial Interim Release : Section 515 – 523 
Introduction 
· Anyone accused of an indictable offence under section 469 must be kept in custody until they appear in front of a Judge 
· Section 503 (1): For all other offences, if the accused/suspect has not been released by a Peace Officer or the Officer in Charge they must be brought before a Judge 
1. Within 24 hours where a Justice is available 
2. “as soon as possible” where a justice isn’t available 
Presumption in Favor of Release on Undertaking to Appear (Without Conditions) : Section 515(1) 
· Section 515 (1): A justice shall release on an undertaking to appear (without conditions) UNLESS the Crown can show cause why detention or some other conditions are necessary
undertaking to appear – a promise to the Court that you will appear (no conditions) 
- Section 515 (1) does not apply to section 469 indictable offences
Show Cause Hearing/Judicial Interim Release/Bail 
· Purpose of the hearing is for the Crown to “show cause” why the accused should be held in detention or should have conditions attached to their release
· Crown must show cause on the balance of probabilities
· Section 515(3): There is a presumption in favor of release on the least stringent conditions possible – onus on the Crown 
· For indictables under section 469 the onus is reversed:  the Defense must demonstrate why there should be a release 
Procedure: 
1. Crown reads circumstances of alleges offense from the police report and introduces criminal record of accused 
2. Crown may introduce evidence of previous breach or other evidence that will justify the conditions
3. The Defense has an opportunity to reply 
Compelling Attendance: Terms of Release: 
· Section 515 (2): States the terms of the release the judge can consider if they are releasing the accused
justice must begin with consideration of the least stringent to the most stringent conditions 
1. Undertaking to Appear (no conditions) : 515 (1) 
2. Undertaking to Appear (with conditions) : 515 (2)(a) 
3. Recognizance without Sureties or deposit : 515 (2)(b) 
4. Recognizance with Sureties (with or without conditions) without deposit : 515(2)(c)
5. Recognizance without Surety but with deposit of money or “value security” : 515(2)(d) 
· Section 515 (4) : Gives discretion to the Judge to in setting conditions 
Detention : 
· Section 515 (10): Sets out the grounds that must exist to merit a detention: 
1. Detention is necessary to ensure attendance in court : 515 (10)(a) 
2. Detention is necessary for the protection or safety of the public : 515 (10)(b) 
3. There is any other “just cause” for detention in order to maintain public confidence in the administration of justice : 515(10)( c)
strength of the Crown’s case, gravity of offence, length of sentence 
MISCELLANEOUS BAIL ISSUES:
1. Variation of Bail : Crown or Defense may apply for a change of bail conditions based on change in the circumstances 
2. Bail Review: Crown or Defense may appeal the judge’s bail decision 
3. Section 525 Bail Review: Mandatory revision of bail when the accused is detained. He is brought before a judge every 30 days if it’s a summary conviction offence and every 90 days if it’s an indictable offence 
4. Forfeiture: Where there is a deposit made, if there is a violation of conditions the accused loses the deposit 
5. [bookmark: _GoBack]Estreatment: Legal process that the Crown uses to go after the money that the accused owes the Crown 
