DETERMINING THE COURT 
Introduction 
· Several factors are relevant in determining in which court a prosecution will occur
1. Classification of the offence 
2. Election by accused (where applicable) 
3. Jurisdiction of the court (geographical and time limitations) 
CLASSIFICATION OF THE OFFENSE 
General 
· Three categories of offences: summary conviction, indictable and hybrid 
· Classification determines the procedure for prosecuting the offence 
· Summary conviction procedure is used for both summary conviction offences and non-criminal (quasi-criminal) offences 
1.Indictable Offences 
· Created by the federal government 
· Applicable sentence (generally maximum penalties) set out in the Criminal Code of Canada section of the offence 
· Section 743 default: if no maximum sentence is specified for an indictable offence then the maximum is five years 
2.Summary Conviction Offences 
· Created by the federal government (criminal summary conviction offences) but also can be created by provincial government and municipal government (non-criminal summary conviction offences) 
· For criminal summary conviction offences, the wording in the Criminal Code of Canada will specify that it is a summary conviction offence (“punishable on summary conviction”) 
· Default sentence – not more than $2000 or to imprisonment for 6 months or to both, except where otherwise specified in the code 
3.Hybrid Offences 
· Allow the prosecution to proceed by way of indictment or summary conviction process 
· Only federal government can create them 
· Crown (prosecutor) makes the decision about whether to proceed by summary conviction or indictment 
· Section 34 of the federal Interpretation Act : hybrid offences are deemed as indictable unless/until the Crown specifies that they will be proceeding by summary conviction (default position of hybrid offences is indictment) 



ELECTIONS
1. Absolute Jurisdiction : Provincial Court 
· Absolute Jurisdiction means that only one court has jurisdiction over that offence 
· Trial in Provincial Court always takes place in front of Judge Alone (no jury) 
· Provincial Court has Absolute Jurisdiction over the following offences
1. All quasi/non-criminal offences (provincial and municipal) 
2. All summary conviction criminal offences 
3. All hybrid offences where the Crown proceeds by summary conviction 
4. All section 553 offences – including both indictable and hybrid offences in this section 
theft, mischief, fraud, having property that was obtained through an indictable offence 
2. Absolute Jurisdiction : Superior Court 
· Trial in Superior Court always takes place in front of a Judge and a Jury 
· Superior Court has Absolute Jurisdiction over the following offences
1. All section 469 offences 
murder
3. Election 
· The accused is entitled to an election for any offence for which there is no court with absolute jurisdiction 
· Accused is given a choice as to what court they will be tried (superior or provincial) and the mode of trial (judge alone or judge and jury) 
· When the accuses has an election he has three options:
1. Provincial Court (Judge Alone) 
2. Superior Court (Judge Alone) 
3. Superior Court (Judge and Jury) 
· Accused has an election if charged with:
1. An indictable offence NOT under Section 553 or Section 469 
2. A hybrid offence where the Crown proceeds by indictment (except for hybrid offences under Section 553)
· The election is made by the accused in Provincial Court with the judge “putting the accused to an election” in words specified in Section 536(2).
4.  Re-Election 
· Section 561 : sets out the opportunity for an accused to change their mind and elect a different mode of trial (“re-elect”) 
· Rules are different depending on the point in time and the initial election by the accused 
· In some cases a written consent of the prosecutor is required 
5. Overriding an Accused’s Election 
· Section 568 : states that the Attorney General may require a trial by Superior Court judge and jury notwithstanding the accused’s election if the offense is punishable by more than 5 years 
JURISDICTION 
Introduction
· Jurisdiction – means the authority of a court to hear and decide a case 
· Two forms of jurisdiction:
1. Jurisdiction over the person (only person 12 and over) 
2. Jurisdiction over an offence 
· Jurisdiction over the offence is affected by three factors 
1. Canadian Criminal Code provisions (elections, absolute jurisdictions) 
2. Territory/Geography 
3. Temporal/time (limitation periods and Charter requirements) 
1. Limitations on Territorial Jurisdiction
Limitations of Canadian Jurisdiction 
· General Rule: Courts cannot hear cases involving offences committed outside of Canada 
· Section 7 : Aircraft Exception
1. If the offence is committed on an airplane registered to Canada and it is in flight then that’s Canadian jurisdiction (Section 7(1)(a))
2. If the offence is committed on an airplane that lands in Canada, regardless to which country its registered to, it is within Canadian jurisdiction (Section 7(1)(b)) 
· Section 4.1 : Sex Crime against Child Exception 
1. If a person commits a sex crime against a child in a different country they will still be prosecuted for it in Canada 
Limitations of Provincial Jurisdiction 
· General Rule: Courts of one province cannot hear cases involving offences committed in another province (courts can only hear cases that have occurred within that province).
· Section 478: Waiver exception: 
The case may be moved to be heard in a different province if: 
1. The offence in question is NOT under section 469 (Section 478(3))
2. If the Attorney General consents (Section 478(3)(a)) 
3. The accused consents to plead guilty (Section 478(3)(b))
Venue Limitation 
· Venue is the physical courthouse in which the case will be prosecuted (municipality) 
· General Rule: The venue for a trial will be the court in the municipality in which the offence occurred (or the court nearest to that municipality)
· Section 599 : Fair and Impartial Jury Exception 
The accused may apply for a change of venue: 
1. If it “appears expedient to the ends of justice”
2. In order for the accused to receive “a fair trial with an impartial jury” 

2. Time Limitations (Temporal Jurisdiction)
Limitation Periods 
· Limitations period is a requirement that legal action be commenced within a certain time
after the time is expired the legal action/case cannot be commenced 
· Limitations periods of various lengths exist throughout the legal system and there are specific ones relevant to criminal law 
Indictable Offences 
· General Rule: There is no limitation period 
Summary Conviction Offences 
· Section 786 : Six months limitation applies as long as there is no other statute specifying a different limitations period (sec. 786(2)) 
· Time starts running – when the offence occurs 
· Time stops running – when the charge is laid 
· Limitation periods may be waivered if the accused agrees (sec. 786(2))
Hybrid Offence 	
· Section 34 of the federal Interpretation Act : Hybrid offences are deemed to be indictable UNLESS/UNTIL the Crown specifies that it is proceeding by the way of summary conviction (default position). 
· Crown cannot proceed by summary conviction after the limitations period has expired (unless the limitation period is waived by the accused per section 786(2)).













3.The Charter Section 11(b) and Unreasonable Delay 
· Charter section 11(b) creates an ultimate limitation period – “any person charged with an offence has the right to be tried within reasonable time” 
· Time starts running – the moment a charge is laid 
· Time stops running – the moment the trial concludes
· The Supreme Court of Canada adopted (R v Jordan 2016) a “presumptive ceiling” for delay, beyond which the delay is presumes “unreasonable” and a violation of section 11(b). 

Presumptive Ceiling 
1. 18 months for trial in a Provincial Court 
2. 30 months for trial in Superior Court (or trial in a provincial court where there is a preliminary hearing) 
Exceptional Circumstances 
· [bookmark: _GoBack]If there is a delay longer than the “presumptive ceiling” the Crown may justify the delay if it can demonstrate the delay was caused by “exceptional circumstances”: 
1. Discrete events (illness of a key player) 
2. Particularly complex case 
· Systematic/institutional delay or seriousness/gravity of the offence will NOT qualify as exceptional circumstances 
Delays shorter than “Presumptive Ceiling” 
· A delay can still be unreasonable even if it shorter than the “presumptive ceiling” 
· The burden falls on the Defence to prove that the delay is unreasonable, in order to satisfy this burden the Defence must prove: 
1. The Defence took reasonable steps that demonstrate a sustained effort to expedite the proceedings, AND 
2. The  case took markedly longer than it reasonably should have
Remedy for Unreasonable Delay 
· Section 24(1) of the Charter: states that the remedy for a violation of Charter section 11(b) is a judicial state of proceedings
the case is thrown out 

