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The case of loaded lover boy
- lack of mens rea due to intoxication. 

- consent is the only important issue in sexual assault.  

- Donald black describes law as a Quantitative variable whose magnitude varies from one social context to another. 

- There is an inverse relationship in law. The smaller the law, the smaller the population you find

- You have the greatest advantage to conflict with the homogeneous society, but you would not risk that to alienate yourself from them but to get along and agree with each other.

- in a homogenous society, the rules are few and straight forward. if disobeyed, there are informal punishments. 

- In large heterogenous societies, people disagree on the rules in place. in this large complex society, rules from outside your individual internal ideas and beliefs are gathered to govern the people. This is called law; codified, formal law.

- [inFormal/formal] social control is characterized by three things. 

     1) Rules are unwritten: This is because they are known; passed on orally or otherwise

     2) Clear and intentional use of sanctions for crimes.sanctions must characterize certainty, celerity      and severity(proportionality). 

     3) Designated officials to create interpret and enforce the rules. Normally done by someone that is known by both, unlike in the heterogeneous society where there can not be bias in this case. 

- Functions of law:

1) Social control :Keep law and society in sync with each other. Change with society when needed. e.g marijuana, marriage form.

2)Dispute resolution

3) When it doesn't go with social change

Dysfunstions of law:

1) Inequality e.g Aboriginal prison chances are high

2) Racism and discrimination : e.g the black capital punishment rates in america

- [Informal] - cheyenne Social control : Functions of law

     1) Definition of relationships among members of the society

     2) Allocation of authority and the right to exercise coercion as a privilege right. The allocation of authority must have 3 factors. i) Who has the authority for the coercion e.g police

                                             ii) who gets the coercion (who we go to). e.g police - court - prison(corrections)

                                             iii) effective way to get people to do right and change. e.g Jail

     3) Dispose of trouble cases. 

     4) Adapt to change in society, by keeping law and society in sync.

Nils Christie and modern law
-Argues if the newer way of doing law is better than than the old

- courts steal conflict away from the parties
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- The mundane law we do not notice everyday, give us predictability in the society e.g Traffic laws. If they are not there, there would be total disruptions in the society.
- You are must likely to conflict to people close to you. This is what stops us from behaving irrationally in informal societies, cos we depend on our families and close people for a lot of things. This is not the same in the formal society.
- No matter the place or society. these 4 qualities of law will abide. 
     1) Explicit rules of conduct : Both in formal or informal societies and how many rules, you are expected to know the law
     2) Socially privileged person to use force for the law : Police in the formal case
     3) Disposing trouble cases or conflicts : In informal societies, the cases are handled by someone who may know you,know the appropriate and effective punishment for you etc. In formal societies, such s avoided because of bias. Knowledge becomes bias when people think persons have use in unfairly. The relevant legal standard that applies to cases f that kind will be used in your case, not your personal understanding of the case
     4) Changing law with society : The law drags society along to appropriate ways of doing things an vice versa. When this does not happen, then there is a dysfunction of law. 
- The law is not very good at respecting everyone's decisions. 
- Law is a product of social relationships. if you want to understand a law, you must find the cause of the law, the larger rippling effect. 
- In societies with the same ideas of right and wrong, law is easy and straightforward. In complex societies, you have to share common core ideas of right and wrong. 
- We have the French civil law tradition and British common law tradition. 
- Erukwa blood feud - compensation ended this. 
- The French were not good at imposing their laws in lower Canada. The French found it hard on imposing their laws on the mohawk because the mohawk linked the French with the British in Canada. They needed the army of the Mohawk.
- In canada, ove the last 20 years, the methods of formal legal procedure in dispute resolutions have changed to the method of compensation that applied before and alternative dispute resolution systems, then decision making court based that we see within the French and British traditions. 
- In Quebec, private law matters are governed under civil law, and public law is governed under common law.
- In 1875, there was a Canadian supreme court, but it was not the court of last resort until 1949.
- Common law is based on stare decisis (other former cases)
- Difference b/w common law and civil law
	Common law tradition 
	Civil law tradition

	Law resides in cases (precedent cases)
	The french civil code is the primary source of the law

	cases decided by precedent
	cases decided by reference to letter and spirit of law

	 
	Judge are free to disregard precent 

	 
	Legal Scholarship is key


- Quebec began to disregard the supreme court decisions. 
- The civil law and common law began to collide in cases like CPR vs Robison case (rail ways) and the Desrosiers case (building case)
- They decided that when there were no legal differences, they can work together, but when different, they must foreseen with those principals. 
- The supreme court has recently disregarded it's own precedent (This is where it is needed)
- When you have two rights that conflict, the best possible outcome is balancing the rights so that neither right is trampled upon. No right is meant to be important than the other.
- Bouchard and Taylor : The best outcome is a compromise, and most times it is uncertain that each party would assume the decision as fair. All that needs is balancing each right as much as possible. 
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The guy and chicken case: 
He would be charged because he had the mens rea and actus reus. The criminal intention and following through.
He would also be charged with the gun for carrying concealed. 
- In the common law, the case is he thing, by precedents (stare decisis) while in civil law, cases matter but not as much as legal scholarships with spirit and intent if the law.
- The source of constitution might be codified laws or orally passed down law
- The British north american act formed Canada. it is now known as the constitution act of 1867
- The constitution act of 1867 did the following: 
     1. Creating the country, but the british maintained canada
     2. Created a federal bond for provinces for trade and communication
- They shared power according to the provinces of Canada. 
- To put together all the provinces diversity to unity, federalism was used.
- The provinces were given education 
- It recognized the crown as the dominion over the decision making in Canada. 
- Things the constitution act of 1867 didn't do
     1. Did not impose common law on Canada, but allowed the laws from each province to remain.
     2. Did not grant Canada independence form the British crown (It was independent but not reasonably independent)
     3. Canada could not change or make it's constitution
     4. the court of last resort was a British court. The British commission of the Judith council
- The statute of west minister (1931), the British decisions to legislate will only affect Canada if only Canada asked Britain to do so and gave it's consent. And great Britain will no longer strike down the decisions of Canada. 
- The statute of west minster did not remove the role of the JCPC until 1949
- In 1982, the last ties were cut from Great Britain by the Canada Act 1982. 
     1. We no longer have to take care of the royal family
     2. Gained control over the constitution and constitutional change/ amendment
     3. A written charter of rights and freedom
     4. we have a queen but she has no decision making power
- Principles of the Canadian constitutional arrangement : 
     parliamentary supremacy  : The parliament of Canada is the supreme law maker of the country, based on the view of the elective body. Nobody has the right to make law apart from them. 
     Democracy : It is through democracy that the sovereign will of the people. it should accommodate also the interests if the people outside the majority
- After 1982, the principle of the parliamentary supremacy was fundamentally altered. The supreme law of Canada became the highest law making power in the country, and also define interpret and regulate our rights.
     The rule of law :  All people are bound to the rules, including people who make the law. The rule of law vouch a steady, predictable and ordered society in which to conduct their affairs. When you have the support of the majority, it is good, but when the majority do not support, revolution is a likely result.
     Constitutionalism : It is the constitution that is the supreme law of Canada, and any law contrary is void. Govt action must apply with the constitution. 
     Responsible govt : The parliament has the right to pass law in cases and all people are subject to the will of parliament. When parliament gives specific people some specific powers, there are meant to hold only those powers. E.g Roncarelli vs. Dupelessis (Jehovah's witness case). Dupelessis had acted above his power of premier. 
     Judicial Independence : Judges must be free to make decisions free from political inference or fear of govt reprisals. It should not make decisions according to the wishes of the executives. 
- Constitutional arrangements:
     Federalism and responsibilities
     Division of powers:
          Federal powers over "Peace, order and good govt": 
          Provincial powers "Property of civil rights in the province"
Refrence re firearms act (Can)
It ruled there are 3 criteria, the federal govt will pass in order to be a "valid criminal purpose"
     1) Measure: (Fire arms act) valid criminal law purpose? - public safety
     2) Prohibition : is it backed by a prohibition? - It requires you to have a license of a fire arm and if not, render possession illegal
     3) Penalty: Unregistered guns will be confiscated and owner will pay criminal charges under sec. 91 criminal code and sec. 112 of the fire arms act
Canada (Attorney general) vs PHS community services society
- BC health crisis: The authorities proposed a scheme of care for the drug users. The creation of supervised drug use facilities, required and exemption from the prohibitions for possession and trafficking of controlled substances (controlled drugs and substances act). under sec.56 for medical an scientific purposes
- Facts about the safe injection site :
1) It is run by a non-profit organization
2) It is North america's first govt sanctioned safe injection facility
3) It is a strictly regulated facility with on site employees
4) Non of the employees give drugs, they have to sign in and are monitored during and after the use of the drugs
5) Provides services such as health care info, addiction counseling and on demand detox centre.  
Lecture 5
- parliamentary supremacy states that parliament is a supreme maker

-  They are given this power through democracy

- The supreme court of Canada has the power to strike down any laws passed down by the f.g in anyway infringe on rights. They are given this power by the charter of freedom and rights.

- Responsible govt - the parliament has the power to create laws it sees feet. those laws should respond to the particular issue of the day and when it does it should be done through the right people and the right offices.

-in roncarelli v duplesi, duplesi cited out of his office
- intra-vires : acting within the power

- ultra-vires : acting outside your power and infringing upon the jurisdiction of the other

- rights under citizenship; fundamental freedoms (s.2 rights),Legal rights- Rights of liberty and security(s.7-14),Equally right (s.15).

- these rights are not absolute the s.33 and s.1 test  

- the s.33 not withstanding clause : any govt may pass a pass of legislation which overrides your fundamental rights and freedom as long as they input the s.33 not withstanding clause. it says that the legislation will operate notwithstanding the rights and freedoms which it infringes. the legislature have to every 5 years review the debate on whether it should continue. this is called the sunset clause. e.g language law in Quebec

- the s.1 test - as long as the court believes that the violation of rights is justifiable under a free and democratic society, then it can be infringed upon.

T.H Marshall, citizenship and social class
- He said that citizenship should be a thing that generalizes equality among all social classes.

- when you give everyone the same right notwithstanding where they are on the socioeconomic ladder, they will strive to build the larger social project of the society

- class is inevitable in every society

- 3 components of citizenship;

1. civil rights - rights necessary for individual freedom

2. political - rights necessary for political action

3. social right - rights for general welfare

- poor laws : make sure that financial relief got to people that could not get into the market economy. The poor laws helped those who couldn't fit in the society as a true citizen, participating in the labor force.

- inequality is essential to capitalism. nobody wants to be poor. it serves as a motivation to work.

- Marshall says that in society, there is no overall measure of equality or value in the different niches of society, which creates a greater level of poverty.

- the more you look as wealth as good, the more you disregard the poor as something very bad.

- Four factors of equalization in society(social welfare)

1. who gets it

2. how it's given

3. how much you give to them

4. how it's paid for

- equality of status is more important than equality of income.

- The egalitarian movement's aim is to remove equality that cannot be said to be legitimate. both socially and economically

Kymlicka and Norman; Reconsidering the "passive" citizenship
Citizenship and the "the New right"
- Disbands passive citizenship - there should be obligations for rights

- when you don't require that people participate in the labor market to be a prerequisite, we go down hill.

- It says that welfare encourages people to not rely on themselves.

- The reduction of the safety net do not help anyone but the rich.

Citizenship and the left
- full citizenship requires social rights

- citizenship involves both rights and responsibilities

- that if citizens are given something, they would give something back

citizenship and cultural pluralism

- citizenship in a heterogeneous society. some people have to step aside.

Iris Marion Young and differentiated citizenship(cultural pluralism)
- Differences are positive things to the society

- Some people do not believe that citizenship defines their groups

_ she suggests that there should be two layers of citizenship. Your group citizenship and national citizenships

-That groups should be incorporated into the political groups.

- The problem is to whom will they identify

- E.g The mohawk people take the Canadian society less than their Mohawk citizenship.

- if citizenship is said to be a unified thing,the social glue, then the differentiation doesn't help

- The difficulty in this is where would their loyalties lie?
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- passive citizenship : The only way citizenship could be enjoyed is if you had equal degree of political, social and economic rights.
Glasbeek and mandel : The Legalization of Politics in Advanced Capitalism
- Are the courts better guardians of our rights than government?
- Most of the bad things that have happened in Canada was done under the guardians as government,
- Three issues: must be met to answer this question

    1. The origins of the Charter - The origins of charter and right were elites; lawyers, rich people etc.

    2. Limitations in judicial support of human rights - The judiciary haven't done so much in the limitations of the rights. The charter changed the issue of the judiciary upholding the government instead of defending the people.

    3. Why make the judiciary caretakers of our rights? - Judges are appointed by the government of the day by a judge that follow the principles of the govt of the day
Roe vs. wade
- It gave women the right to choose in abortion
- 5 years later, the us judiciary gave the hyde amendment, stating that the govt will not fund the decisions of the women
- In the hyde amendment, the govt said that poverty is not the govts problem

- Roe vs Wade and Hyde amendment are legal justice. Social justice cannot be done in the hyde situation

- class and history are not legal facts in a court room.
Three limitations on judicial review
Enforceability of judicial decisions - The judges foresee the decisions made by the legislature

Forum of judicial review- the judiciary gives us a place for our issues to be heard

Democracy and judicial review - we must accept the judgements of the court but when we lose or win

Origins of Canadian Law
- Civil Law Tradition and common law traditions

Civil law
- Roman influences ;
     Twelve Tables : documents that contain legal principles guiding disputes between patricians(rich) and plebeians (everyone else). The patricians had all legal knowledge and were the ones who made decisions. the plebeians had no way of knowing when they had made a wrong decision. Roman law was divided into 3 : family, civil litigations and property assets.

     Justinian Code
     the Costumes
- Quebec 1866 civil code

- Roman law was perceived as a law that was not made under the laws of God
Common law tradition
- Norman invasion - the Norman invasion led to the jurisdiction of England as one. It was earlier divided by shires and their courts. Peasants with petty complaints attended one court and people with higher land matters attend the court of elite.
- William introduced the feudal system which had lords.
- Common law principles were developed over time e.g
     the Kings piece in williams time - Certain injuries to the people in the land also affected the land and the king. The king has the power to judge this case
     Juries – judgment by a jury of your peers

     Stare Decisis – “Stand by the decided case”
Sources of Canadian law
Subsidiary Sources
- General & specific customs : by common adaptation have become compulsory overtime and have by synced into legislation. Specific customs are particular to a trade or context. In other to be valid, general customs cannot be in conflict with statute. 

- Books of Authority : judges us books of law

Principal Sources
     Legislation 
          - Legislation is govt made law.
          - Legislation is the skeleton of the law
          - It is divided into two levels ; federal and provincial(The constitution act determines what laws)
          - Municipalities make bylaws after given permission by the provinces

     Precedent
          - Precedents are case decided previously
          - Precedents allows the judge to look for guidelines and rules to provide and educational guess for the outcome 
Differences between legislation and precedents

     - Precedents move slowly compared to legislation
     - The judiciary doesn't not have the sole purpose of making law but to judge cases
     - Judge made law comes from cases, while legislation makes law in anticipation of an occurrence
     - Judges are less likely to get voted out of their positions because of the decisions

Stare decisis
- It means to stand by the decided case

- Courts must follow the earlier principles of the earlier case and create a binding decision

- There are 2 components of judicial decisions; Ratio dicendi (decided reasons) and obiter dicta (statement made in passing)
- The ratio decendi is the binding decision, but the obiter is persuading. The obiter can also be put into consideration
- You want the best decision from the highest court
- Courts will depart from precedents if they think it is necessary to do so
Atiyah
- Authority and distinguishing cases

- You could work your way around a precedent by distinguishing cases
Morton
- The value of precedent and stare decisis are;
     1. certainty and continuity
     2. Rule of law, not a rule of men : a precedent set certain rules on how cases should be decided. The judges have to provide necessary reasons for their decisions.
Llewellyn's double doctrine of precedent
1. strict view -decisions are based on the facts of the case

2. loose view - focuses on the language of the prior decision. The decisions are not based on the facts of the case
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- In the haunted house case, the sellers had to disclose that information even though it was superstitious, especially since the buyers were not residents
Organization of Canadian law
- It is a British system with federal state structure of the supreme court and 2 appeal court, but adapted to small courts like america

- Constitution act 1867 delineates responsibilities for courts and administration of justice;
     S.92(14) provincial responsibilities : Administration of justice by the provinces. each province already had established court structures before entering confederation, so have the ability to maintain them

    S.101 Federal responsibility : responsibility to establish courts of appeal, and appoint judges out of the provinces

    S.96,99,100 Federal authority to appoint judges : Appoint judges to the provincial court of appeal. superior courts of the provinces and supreme court
- Judges of the provincial court may be federally or provincially appointed. It depends on the seriousness of the case
- All appeals from provincial courts including matters of provincial laws are heard by federally appointed judges
- The federal govt have specialized courts for specialized decisions
Jurisdiction
- Jurisdiction is the authority of a court to hear, adjudicate and give decisions
- Authority derived from statutes which may define jurisdiction in different ways e.g geographic, monetary etc
- Lower level/inferior court has limited jurisdiction
- Superior courts have large;y unlimited jurisdiction
- E.g a criminal court in ontario will have criminal ontario cases to deal with
The structure of the canadian court system
Inferior/provincial courts
Criminal division
- hear all criminal cases
-they are summary offenses or indictable offenses
     Summary offenses :

          - summary offenses are less serious. up to $6000 and less than 6 months.
          - they are triable by the Justice of peace or  provincial court judge
         - Information/laying of information. laying of information is written evidence of an incident (usually a police officer)
    
     Indictable offenses :
          - More serious and carry more serious offenses
          - 3 types of indictable offenses; 
               1. S.553 offenses : provincial jurisdiction, no election. at this level you can't go further e.g driving w/out good standing

               2. S.469 offenses : superior court jurisdiction, judge alone or judge and jury. e.g murder, treason, piracy

               3. Residue - election (provincial court alone, provincial court w/out jury but with a pulimenary hearing or judge jury and pulimenary hearing). more than 5 year imprisonment issues
     Hybrid offenses :
     is an offense that may be either a summary or indictable offense. the crown decides which way to go by the facts of the case. e.g impaired driving, assault etc
Youth and family division of provn'l court
- Hears matters dealing with family e.g divorce, child guardianship etc

- Less formal and adversarial
Small claims division of provl court
- Meant to be party driven
mostly companies vs client courts
- less than $10000
- Deals generally with matters of contract and torts
The superior courts of the province
Trial Division:

- All s.469 offenses & all indictable with appropriate election

- All civil within specified monetary jurisdiction

- All libel and defamation

- Appeals from Prov’l Court Criminal & Family Divisions

- Divorces where no unified family court
Appeal Division:
- All civil and family appeals from Superior court (Trial Division) on questions of law, fact, or mixed law & fact

- All criminal appeals from Superior court (Trial Division) on questions of law, fact, or mixed law & fact

- Question of fact: issue involves a factual dispute and falls to the jury or to judge where s/he is trier of fact;

- Question of law: issue involves the application or interpretation of law and falls to the judge
The Supreme Court of Canada
- Est.1875

- 8 Justices & 1 Chief Justice - 3 quebec, 3 ontario, 1 from bc, 1 praires, 1 atlantic provinces
- All are there in reference re cases

- ‘Leave to Appeal’ : only where matter has public significance, in criminal matters on question of law only

- Applications for leave are heard by :5 civil cases. 3 criminal matters

- They hear cases in reference from the govt. Reference cases are heard when the govt wants clarity on an issue

- The supreme court is the lawyers court. They have to make their own cases to the judges
Federal Court of Canada
Trial Division : civil court. Disputes against the federal govt, its workers e.g. Mostly govt vs people and some federal provincial cases, trade marks. appeals from citizenship courts

Appeal Division ; hear appeal from parole board.
Canadian Courts - Essential Characteristics:
- Adversarial system : the parties have the responsibility for bringing the matter to the court, and carrying it forward. The judge remains passive. it is not like an inquisitorial system where they are involved in the case. The judge decides the search for truth in the inquisitorial system, but in the adversarial the truth is gotten from what is presented
xterics of canadian courts
- Open Access : Accessible to the public

- Hearings held ‘in camera’

- Publication bans (2 exceptions) : sexual assault cases to avoid stigmatization.

- Media access

- Askov & the right to trial within a ‘reasonable time’

- ‘Dignity & Decorum’- properly dressed in correct order

Lecture 8 - Law and Morality
When the proper choice is not obvious, who decides?

Tragic Choices – the case of R. v. Dudley & Stephens (boat guys)
- They argued on the basis of necessity
- The courts decision ; there was no necessity here,

- The law has to be flexible in emergency situations.
R. v. Latimer & the defense of ‘necessity’ (profound cerebral)
Necessity:

as an ‘excuse’ (Perka v. The Queen)

Involuntary acts & the absence of choice

Requirement of imminent peril & “demonstrably impossible compliance”: Was there a legal way out?

legal option=choice=voluntariness=criminal act
Law, Morality & Freedom
- Devlin: “Law and Morality” - you can use the law to enforce a shared moral position in society 

- Valid motivations for limiting freedom; for Mill, only “to prevent harm to others”

- Harm=physical or more extreme psychological harm

- The importance of the possibility of fallibility
Devlin and ‘legal moralism’
- Legal moralism: law can be legitimately used to reinforce society’s ‘collective moral judgements’
- The society would require the same moral judgement to be a just society

- The state should enforce a moral code in society

R. v. Butler & the regulation of obscenity (porn guy)
Community tolerance

The national community

Evolving standards
Degradation or Dehumanization test

Materials which portray people in positions of subordination, servile submission or humiliation run against equality and dignity of all persons

Moral disapprobation versus avoidance of harm to society

The importance of context: the “artistic defense”
Regulating ‘victim-less crimes”
- Prohibitions on drug use
     Regulating the drug use,
     It contributes 5% to BC's

- White Collar Crime: crimes committed by a person of respectability in the process of occupation
     occupational crime: personal selfish crime
     Corporate crime : crime to profit the organization
     E.g Ford pinto cars, Nestle baby food
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Processes of social control:
- Internalization of group norms : We learn early in life how to act. mostly in small societies

- External behavioral controls : The law is an external social control. the law provides negative sanctions such as penalty, fine and imprisonment. Mostly in complex societies

- Specific and general deterrence : When you impose a negative sanction on a person, we expect a specific deterrence to committing more crimes.As other people see the punishment, a general deterrence is expected

The Intent of the Criminal Law
    To define those acts which may be deemed to be threats to the established order of things, and to apprehend and punish those who knowingly engage in those acts.

- Legalization: the process by which norms are moved from the social to the legal realm

Why do some norms become law, and others not?
- once we decide that a certain behavior would not be tolerated, it has to be backed up by a sanction
Legal regulation & punishment
Why punish?
Deterrence - To stop people from committing crimes

Denunciation - stating that the action is not acceptable in the society

Incapacitation - Taking a persons liberty

Rehabilitation? - Change your ways

Effectiveness of punishment
Certainty - known punishment

Celerity -  punishment should follow immediately

Severity - appropriate and proportional

Categories of criminal acts:
- Mala en se (evil in themselves), mala prohibitum (evil because we prohibited them)

- Against the person, against property

- Summary, indictable, hybrid

Legal elements of a Crime;
Mens rea - guilty mind
- Three elements of Mens Rea:

Choice to do something wrong

Choice must have been freely made

Accused knew or could at least appreciate the wrongfulness of what she/he chose to do

- Mens rea impossible when the accused is:

Insane

A child

Mistaken about some material fact

Unaware of the consequences of actions

Subject to duress - when they have no choice. It has to be an immediate threat and could be carried through

Acting out of necessity - no legal alternative

- How mens rea works:

R. v. Tolson

When bigamy is not really bigamy

R. v. Ladue (dead sex guy)

Be careful what you wish for

The ‘type’ of mens rea varies across offenses

- Specific forms of mens rea are all variations of 4 basic concepts

Knowledge

Intention

Recklessness (advertent negligence) - people who have engaged in  the act knowing the risks

Carelessness (inadvertent negligence) - people who have engaged in the act not knowing the risks

- Specific forms of mens rea:

Examples: s.265. (1); s.155.(1) - assualt (intent); incest (knowledge)

R. v. Prue, R. v. Baril - Driving while disqualified (knowledge)

- Proving knowledge or intention:

Test: “reasonable person” – credibility test!

you are asked "what would a reasonable or ordinary person have known or intended in the accused’s particular circumstances"

Reasonable person test= Objective standard

Actus reus - illegal action
– the illegal act or object

-Three components of actus reus:

Conduct: voluntary act or object constituting the central feature of the crime

Circumstances:  surrounding and material circumstances

Consequences of the voluntary conduct

- How actus reus works: an example

    s.265.(1) A person commits an assault when

without the consent of another person, he applies force intentionally to that other person, directly or indirectly

Conduct = “applies force”

Circumstances = “without the consent”

Consequences =harm (more than ‘merely trifling’)

-Crimes that do not require actus reus?

Acts:

Perjury

Possession of house breaking tools

Omissions:

Only where there is a pre-existing legal duty to act e.g helping a police officer

Must mens rea & actus reus coincide?
Generally yes – but…

-R. v. Cooper

-Fagan v. the Commissioner of Metropolitan Police (evil man, car police officer)

Defences against a criminal charge
Negate actus reus – “I didn’t do it!”

Negate mens rea – “I didn’t mean to do it!”

Example: Defense of intoxication

R. v. Bernard

R. v. Daviault

Lecture 10 - Regulating relationships
- The case of the overzealous victim - (testicles thief)

- The force was reasonable and no further harm was done. His actions after then were also reasonable

Trubek on Weber, Law and Capitalism
Two aspects of law important to capitalism:    

1. Its relative degree of calculability : Degree to which law creates an atmosphere in which individuals can make confident decisions about whether or to whom to sell their labor (Predictability!)

2. Its capacity to develop substantive regulations, especially those related to freedom of contract : Law defines the ‘rules of the game’

Weber believed calculability is a crucial function performed by the law through;
- Symbiosis of Capitalism & modern, rational legal system

- Capitalism requires a particular set of legal structures

- Balance in the system through ‘conflict of egoistic wills’ - all the people in the market place are to some degree dependent on others(consumers). the interdependence creates instability in the market place.

- Constraint in the marketplace? How do we deal with the interdependence? - self interest and social stability.

Weber’s models of social action:
Control of social action can be achieved in two ways:

Internally – internalize norms of proper behavior which encourage unconscious fulfillment of social expectations e.g labour laws

Externally – in market-based societies, esp. law and legal coercion

What is it about the market system that makes coercion necessary?(Trubek):
Coercion is necessary because of the nature of the driving force behind the market system (self-interest)

Legal coercion is necessary to predictability

Market system premised on interdependence defined by contract, essence of contract is compulsion

Legalism constrains the marketplace and the state!

- By constraining all, law ensures legitimacy, which in turn reinforces legitimacy of the state:

“…by virtue of the principle of formal equality…the  propertied classes obtain a sort of factual autonomy”

What does the tension between formal and factual legal equality look like?
Rudder v. Microsoft Corp

Plaintiffs sought not to be bound by terms of the ‘member agreement’ between MSN and its customers  - agree to one term, agree to all terms!

Donoghue v. Stevenson (ginger beer snail guy)

Defendants argued that they owed no duty of care to the plaintiff consumer to ensure objects purchased are safe – consumer of product is “neighbor” to whom a duty is owed

Childs v. Desormeaux (drunk party, accident guy)

When is a neighbor not a neighbor?

Pettkus v. Becker (matrimonial property+)

Equity favors equality, but not all contributions are equal

Lecture 11 - Dispute resolution
- Today: Regulation Relationships

The intrusion of contract into everyday life

Macaulay: non-contractual relationships in business
An examination of the role and purpose of contracts in business relationships

- Contracts as a “silent partner” : They are there but only show when the contract is violated. e.g criminal law

Why contracts
- contracts define the continued success in the market place

Two widely accepted norms in business:
- Commitments are to be honored in all situations; don’t ‘welch’ on a deal

- Make a good product and stand behind it

Norms are reinforced by three factors
- Business relationships are crucial to survival

- Intersection of personal relationships : If people like you socially, they would most likely pick you professionally

- Importance of preserving good relations to continuing the business relationships

Implications of litigation (instead of handling things informally)
- Deterioration of the business relationship & “business divorce”

- Going to court is expensive

- Legal fees are only one part of the expense of going to court : paying for employees, witnesses etc

- Outcome may provide vindication but little compensation

Macaulay’s three reasons for having contracts
- Contracts are a communication device : they spell out roles and obligations

- Where a business relationship is risky, contracts are worthwhile

- Contracts carry the potential for litigation, and thus assist in governing the relationship :  a good threat of last resort.

When is litigation likely?
- When nothing else will work and ‘business divorce’ is a desired outcome

- When the conflict is such that it is necessary to save the ‘corporate face”

- When personalities in the corporate hierarchy are pro-litigation (not afraid of a fight) 

- When it is between a corporation and a citizen

- When its a large corporation against a small company

Mnookin: Bargaining in the Shadow of the Law
- “Private ordering”: the process of negotiation of divorce in the private rather than the public realm of the courts

But private ordering involves social interests and can have social consequences

- “No fault” divorce and the withdrawal of the courts

Why will the courts “rubber stamp” privately-ordered settlements?
- Uncertainty about what circumstances warrant overturning or amending parental decisions

- Inability to control parental behaviour once parties leave the courtroom

Assessing the involvement of lawyers in divorce:
Negatives:
- Heat up the process

- Too adversarial

- Expensive

Positives:
- ‘Rationalize’ negotiations

- Minimize disputes & facilitate out of court bargaining

- Ensure Outcomes reflect legal norms

Assessing the involvement of Courts in divorce:
Four arguments in favor of judicial proceedings:
- Ceremonial Function

- Fairness in outcome

- Judicial review may improve private ordering

- Child protection

Lecture 12 - Review 
Lecture 13 - Adjudication
Brooks:

- Judging as a human process is affected by; 

     - Temperament and personality

     - perceptions of case and participants

- He believes that the adversarial system is the most effective way of solving disputes.

- when he talks about truth, he talks about the legally important facts of the case

- Between the adversarial and inquisitorial system, brooks believes that the adversarial system is better because it preserves the impartiality of the judge.

- Adjudication is the end for which the adversarial system is the means.

- Adjudication is a means of resolving decisions of deciding who is right or wrong after hearing each side

- The adversarial system is what shapes how the parties will argue their case. The judges are not involved in this.

- Brooks relies on Lon Fuller, stating that adversarial system is suitable for good adjudication.

Adversarial system is divided into two components:
1. Principle of party autonomy: The functions of the parties, the judges, with respect to how the dispute gets to court and the contents of the court.The parties have to bring the case to court. In the inquisitorial, the judge investigates and brings case forward with the parties. 

2. Principle of party prosecution : The functions of the parties, judges, through the progress of the dispute. It is job of the parties to debate on what issues should be brought forward. 

Party autonomy
1. Limits the judges function i.e adjudicate only disputes brought

2. Parties are given the responsibility to craft and present their arguments and the judge makes a decision based on what is presented.

Limits to party autonomy: 
1. Judges cannot initiate proceedings, but can stop ‘frivolous actions’(case which isn't important)

2. Judges can ‘streamline’ or rationalize process

3. Judges are assisted by lawyers and their obligations to the court

Party prosecution
1. legitimacy of decision making is enhanced when under the adversarial system

2. Accurate fact finding is motivated when the parties investigates the facts and present the evidence and arguments.

Reasons adjudication is enhanced by the adversarial presentation:

1.It is consistent with the social and political ideology of western society and competitive capitalism

2. Adversarial presentation reifies competition and catharsis of the duel. 

3. ‘Comraderie of client and counsel’ may reinforce legitimacy of the system.

4. Appearance of judicial impartiality enhances perceived fairness of system and thus likelihood of acceptance of adjudication.

5 assumptions for accuracy in fact-finding to be maximized
1.The parties are initially motivated to present all the facts and evidence, and equally interested in the outcome of the case

2. they will sustain this motivation;

3. the parties are equally matched in capacity, skills and resources to bring their case;

4. the parties will be given an opportunity to test adverse evidence (cross-examination), and

5. all interests are represented by the parties.

Why adversarial is better than inquisitorial system
1. When judges are directly involved in extracting facts, they are open to more bias

2. When judges are involved in fact finding, they may emphasize evidence that they discover than more important evidence

3. Also in theories, they might emphasize in their own theories than the other theories

4. When a judge has prior knowledge, the space for bias is enhanced through preconceived ideas.

5. The adversary system avoids this bias because the judge has no role in the investigation.

Franks; fight theory vs Truth theory
- The problem of economics, the amount of money you have depends on the facts you get.

Addressing the problem:

1. Official evidence gatherers e.g police

 2. Prosecutors of civil actions

Fallibility of the adversarial system
- Inherent weaknesses of ‘human systems' : The system will only be as good as the humans

- The case of Dr. Charles Smith : One inadequate individual in a case can be harmful.

Lecture 13 - Aleternatives to adjudication

- Mediation courts help to curb the emotional aspects of adjudication in the adversarial system.

Tools of mediation

- Best shared outcome

- Fresh perspective

- Threaten with courts

Important qualities of a mediation

- Impartiality, moderation,reasonableness  

MacFarlane & Keet, “Civil Justice Reform and Mandatory Civil Mediation…” (in saskatchwen)

- The mediation always occurs in the shadow of the law (adversarial system)

- 

Lecture 14 - Settlement and Collaboration in the Legal Process
Fiss (against settlement)
- Settlement occurs when a case intended to be adjudicated is diverted out of the court system, back into the hands of the parties for an agreement to be reached.

4 Arguments against settlements
1. Distributional inequalities: The richer party will always be in the greater position to settle. Economic of conflict; going to court is expensive. Poorer party may settle due to financial constraints

2. Difficulty securing judicial enforcement of a settlement : The judges cannot offer authoritative decisions on an agreement they do not know details about. The judge will not interfere with these choices if they come back to court.

3. Litigation is about social and legal justice : The settlement might be settled while leaving justice undone.

4. Settlement precludes authoritative interpretation of the law : Parties settle for reasons other than those rooted in justice. They deprive themselves and the society of justice also.

McThenia and Schaffer (For reconciliation)
- ADR(alternative dispute resolution) is about reconciliation and not winning.

- Most important justice is that which people give to each other

ADR and Mediation roles in law;
- In civil law; as a way of avoiding costly litigation

- In criminal law; restorative justice

- In family law

Sargent "Understanding critiques of Mediation"
1. Inadequate promise of mediation

Liberal critique: 

     - May be too focused on the outcome and not the process

     - Mediation viewed as options or additions to adjudication rather than alternative

Not all problems can be managed effectively through mediation

2. False promise of mediation 

conflict perspective:

     - Conflict is seen as individualistic, and thus seen as an issue between two people.

     - Viewing conflict as individualistic obscures larger social context conducive to conflict i.e capitalism(boss and refusal of breaks)

     - Conflict is seen as personal rather than political

Feminist critiques of mediation
- Combine aspects of liberal and conflict critiques

- Concerned with fairness in mediation; Family law (women and kids coming out with smaller $ than in courts)

Lecture 15 - Access to justice

Glathercol "legal services and the poor"
- Legal aid was intended to give the poor access to justice

- Two categories of legal aid delivery;

     Judi-care model : Legal access to the poor as the same with society

          Characteristics;

          1. client chooses lawyers through fee-for-service structure

          2. Legal profession responsible for the plan

          3. services concentrate on serious criminal and civil cases

          Strengths of judicare model;
          1. client interviews lawyer and hires

          2. client structures lawyer-client relationship

          3.client is employer to lawyer

          Weaknesses
          1. expensive

          2. May have limited knowledge of the legal problems common to the poor

          3. More problem solving than problem preventing approach

          4. Too concerned with legal and not social equality

     Legal services model :Goal of legal aid should be total eradication of poverty

          Characteristics;

          1. store front clinics (operational offices)

          2. focus on legal problems of the poor

          3. Legal aid has political/lobbying function

          4. Independent commission / board administers program

          Strengths
          1. Accessibility near residents

          2. Lawyers may not be specialists but will be familiar with problems of the poor

          Weaknesses
          1. Lawyer-Client relationship managed by the plan

          2. Lawyer may be more concerned about the plan than an individual legal problem

          3. Lawyers are non- specialists

          4. Eradication of poverty might not be a realistic goal 

Challenges common to legal aid plans
- Expense

- Lack of political support

- Assume access to legal services will contribute to greater legal and social justice

Ramsay : Small claims court
- Originally for small businesses and consumers

Characteristics
1.Replicates traditional court structure

2.Less formal legal process

3.Lawyers are usually absent 

Goals
1.Dispute settlement

2.Social problem solving

3.Effective debt enforcement

- Small claims courts differ across canada

Quebec- No lawyers, mediation as well as adjudication, relaxed rules of procedure, conciliation service, No appeals, jurisdiction limited to $7,000

Ontario - similar to courts and formal, no retractions on business fillings and corporate claims, lawyers and agent may appear, jurisdiction limited to $6,000, fee for filing but not for defense, include actions in contract and tort, restrictions on cost.

- Ontario small claims court have jurisdictional limitations; e.g landlord tenant, racism cases

- small claims court usually serves debt collection, bias. They are not serving their purposes 

Lecture 16 - Lawyers and lawyering
Smith - The unpardonable whiteness of legal profession
- The legal profession fails to reflect the canadian population

- Lags behind many other professional fields in this regard

- Necessary to look at the pathways to the practice of law

Several factors contributing to biased law school acceptances

1. Absence of role models from racialized groups

2. Large law firms act in ways that are alienating to these individuals

3. Discrimination (both individual and systemic)

Schur - style of legal work
- Social background can determine general standing and working patterns

- Some dominant patterns emerge; 

     The large firm lawyer - The large firm needs people with contacts

     The small firm lawyer - Deal in undesirable cases

Esau - Specialization in the legal profession
- There is much demand for access for quality, reasonably priced and efficient legal services

- Specialization is required to be effective in an area

Defacto specialization
- Regulating specialization is encouraged.

Positive goals of specialization:

1.Improved quality of legal services

2. Informed access to legal services

3. Efficient delivery and lower cos of legal services

4. Public trust and legal ethics improved

5. Controlled advertising

6. Less unauthorized practice

Criticism of specialization:
1. Specialization can not achieve its specified goals 

2. The positives of specialization are outweighed by the negatives such as overspecialization. 

Overspecialization
- Humanistic values difficult to pursue: 

     Pressure to see clients as people and not problems, versus pressure to make law accessible to a lay person

- Fears of traditionalists: 

      As we get better in specialized areas,we become less valuable in generalized areas.

- The rise of the lawyers' lawyer

Potential damage to general practitioners
- Will accelerate movements to large law firms and heading to monopoly

Lecture 17 - Juries
- criminal trial - 12-10 jurors

- civil - 6 jurors not necessarily unanimous 

Challenging jurors
By error
-  R. v born with a tooth 1993 (aboriginals in the case)

- R. v Neepoose 1991 (too few women on the pool and jury)

For cause
- R. v Williams 1988 (all jurors on aboriginal racial prejudice)(stealing pizza case)

     Classes of juror prejudice
     Interest prejudice : interest in outcome of the trial

     Specific : Attitudes and beliefs about the case itself

     Generic : Stereotypical attitudes e.g bias, racial or ethnic groups

     Conformity : Impartiality undermined by perceptions of community sentiments

Peremptory challenge
- Removing a juror without reason

- Number varies by nature of the case

Brooks and Dobbs: Primary function of jury
1. Accuracy and fact finding in adjudication of disputes

2. An institution which has the right to construe or ignore a relevant rule of law in a case in which its application would not be in accord with the notions of justice and fairness prevailing in the community.

What sways a jury?

- physical attractiveness 

Fran (cheating)

Dion (Adults on children misbehavior)

Landy and Aronson (Personality outside and appearance in court in criminal case)

Brooks, Doob and Kirshenbaum (Rape trial with prostitute and woman with no sexual assault)

Lecture 18 - Judges
- Judges are appointed under the authority established in ss,96-101. constitution act 1867

- The authority provides for federal courts under s 101 by federally appointed judges , provincial courts under provincial legislation with federally appointed judges;  and provincial courts by provincial legislation 92 (14) provincially appointed.

- Judges are not elected because it is better as not a politician. They need to be separate and apart from political processes 

- 11 processes of appointments- 10 provincial and 1 federal

- 3 Categories of Federal appointment criteria

     1. Professional competence and experience

     2. Personal characteristics

     3. Social awareness

Removal of judges
- For breach of good behavior - Re Cosgrove

- A two part test for removal:

     1. Whether the judge was incapacitated or incapable of doing the job according to ss 65(2) of the judges act

     2. Is a recommendation for removal warranted?

          In Cosgrove, 3 parts to this question;

          1. The effect of the judges apology

          2. The effect of the views expressed by the independent counsel regarding removal

          3. The effects of taking into consideration the judges entire judicial career, character and abilities.

 Grounds for removal of a judge
- Age or infirmity 

- Having been found guilty of misconduct

- Failed in the execution of the office

- Having been placed by conduct incompatible with the office (e.g drinking and driving publicly)

Objectivity and impartiality in judging
R. v. S. (R.D)
Objectivity vs Neutrality/impartiality
- Not having a predetermined position on the case when it comes before you

- Objectivity is impossible. 

- Judges need to be impartial in the cases brought before them.  

Bertha Wilson and Women judges
- She says that men and women judge differently

Judge Rosie Abella 
- Quotes (in summary) that every decision maker is armed with a certain set of value and experiences 

Gilligan 

- Men see moral problems as arising from competing rights; the adversarial process comes to them. The women see moral problems as arising from competing obligations and hopes for an optimum outcome for all individuals instead f winning or losing

Laskin on the Berger effect
- Judges have no freedom of speech to address political issue which have nothing to do with his/her judicial duties

- "Abstention from political involvement is of the guarantees of impartiality, integrity, independence"

Lecture 20 - Law liberalism and the critics
- 

Lecture 21 - Police and policing
Lecture 22 - The charter of rights and social change
- Knopf and morton: A need of the charter of rights and the impact in the society since it was brought

- Justice Rosalie Abella - The court is the prime decision maker

- Wray - communicating law to the lay society; same sex marriage

- Arbour and la Fontaine - The charters relationship and relationship with the international law.

- Up until the 1982 charter of rights and freedom, the rights could easily be overridden.

- The charter has an effect on the adjudicative system. In courts, you know your laws.

- The charter has impacted on the relationship between us and the govt.

Knopf and Morton

- We really do not need the charter of right and freedom.

- It has created a situation where we have decided that it is better for guilty people to go free than an innocent person got to jail.

- In courts, the defendants have more rights/equal as the innocent

- We do  not really need judges since they are elite and do not have enough experiences.

- Judicial activism. - achieving their own political agenda.

Rosaline Abella

- Appointed vs. elected judges. Judges aren't fixated on public opinion, but public interest.

(Rathwell vs rathwell)

- Married couple who live on the farm with husbands name on property.

- The charter added on to the set of obligations and powers defining right and roles of people and government

- Articulated the rights with s.1 in a complex context.

- knopf and Morton say the charter gives the minorities the right to jump queue

- They say that courts should interpret and not make law.

Wray

- explaining rights to a lay audience through videos/films

- pros: changing minds cons: political debate and viewer friendly films

Arbour and La fontaine

- The charter does not protect some rights e.g economic right

(halting judicial interventions)

- section 1, section 33- not withstanding clause, sec 15 - sunset clause

Lecture 23 - Future of law

- Law can either respond to a change in society or influence the change

Law as a response to social change

- e.g cloning, genetically engineered food, downloading, shifts in condition of works force, changes in social attitudes,

Law as an influence to change in the society

- e.g patent


