Lecture 6:
Interpretation of a contract and issue with implied terms of a contract:
Interpretation of a contract and terms of a contract, that brings us back to the temporary process in the contract “k” and the case is : “Chinook Aqqreqate:”
This is a scenario when the municipality wanted to get work done, and they tried to command tendering process to try and find…. And as part of the rule for tendering process there were 2 statements:
1. The municipality may not pick the lowest bidder.
2. The municipality may not select any bidder.
In this case the municipality was found liable to one of the bidders.
How is possible that the municipality could have been found liable? (they may not pick the lowest bidder, and in particular they may not select any bidder) Well if it is no guarantee that a bidder will be selected, how can they be liable to a bidder?
The first aspect to talk about in this case is the interpretation issue, because evidence of trade usage was submitted to the court(in a apartivular field/industry words may hace a particular meaning that they might not mean to the average person. Based on the trade usage evidence, this forst phrase was interpretate to mean: there were other criteria that were being used, it was not sowlely based on price(it could be the experience the bidder have,references the bidder had, or any other criteria). Number 1: That first price brings the idea that just because you have the lowest bid does not mean that you’re going to succeed. There are various considerations here. So there is nothing really surprising about number 1.
Number 2: example: you decide to run a dog show in Ottawa, people bring their pets to promote their article, you are going to have venders paied. there is a entrance fee, and as part of this  you are going to have Ottawa’s most beautiful dong contest. Everything goes weel, you sell tickets, people bring there dogs, and you have the contest. And you have set up this contest that someone is going to win, so all you’re going to do is pick the least ugly dog, since you can’t say that any of them are really beautifull. 
This case was interpretated by the court to mean the following:
“if there were no eligible bidders, (based on whatever criteria that has been set up) the municipality was not bound to award the contract to someone. But as long as their was at least one eligible bidder, someone would win. even though this at first glance seams to suggest how the municipality having liability, in fact based on the interpretation of that phrase it is not really that remarkable phrase, it is a bit of an escape clause for the municipality, there is no eligible bidder and they are not forced to award the contract to someone.
What happened in the shown of evidene? 
They realised that they had a problem because, on the one hand they really wanted a local contractor to win(local business, economy, job…), but they also realised if they limit the tendering process to local bidders, it will lower the competition. And if they indicated a preference for local bidders it would likely scare away bidders that are not local, and again reduce competition.
So this is what the municipality decided:
we’re gona run the process, we’re going to state criteria that we are going to use for selecting, if once we have all the bids that have been reviewed and it turns out that a local bidder has won→great. If after that process it would appear that a non local bidder has won, we are gont to look at the closest bid by a local bidder. And all things being equal, if  the local bid’s price was less than 5% more we will decide to give it to the loval bidder instead. 
They decuded this, but put the rules for the tenders, ad they’ve got rules here, contract A because the municipality has  a contract A with each of the bidders, the municipality is making an ofer about it’s tendering is selecting process, so if you submit a bid you have accepted to be part of that tendering process according to those rules. But the rules bind both parties. So the municipality is down by rules as well.
As it turned out, according to the criteria, a non local bidder would have won. however they applied that internal rule that they discussed, and there was a local bidder that was more competitive than that 5% difference more. They awarded it to the local bidder. Chinook Aqqreqate  was the contractor who was a non local bidder, who successfully sued the municipality for breach of contract. 
The court found that there is an implied term of contract, in that contract A.
The was not an express term dealing with that. (implied term)
The court gave the idea, that if we go back in time and we imagine that this particular issu woul come up, the parti agreed on this. What was the implied term that the court found? It is this:
“Unless specifically stated otherwise, all the bidders are to be treated equally, and no one bidder or type of bidder is to be preferred over the others. Because the court found that that was an implied term of contract A, they found that the municipality has breached that implied term, by having this secret preference behind the seats, and as a result chinook was successful in his action against to the municipality. What was Chinook Aqqreqate  seeking? And they received a damages award that was equivalent to the profit the busisness would have made if they have received the contract. Since when you’re preparing a bid you’re facturing in what you believe your profit margins will be, and they were able to leave extensive evidence about the numbers and that’s what they received as a damages award.
So the case has several aspects to it, on one hand there us this interpretive issue that has to do with trade usage in these 2 phrases and what they meant for people in the trade reading tendering process documentation like this, it has to do with implied terms, and specifically an implied term of contract A.
There is this obligation of equality and fairness, in the treatment of all the bidders, unless stated otherwise.
There is nothing preventing you as a owner to say what you want. However unfair it might seem, because you are communicating it, everyone is seing it. You do not have an obligation to be fair to all bidders, it’s that, unless stated otherwise you do.
Remedies for breach of contract:
Someone breached the contract with you. What sort of remedy are you seeking? Damages= money like tort law. And like tort law, when someone breached the contract, you are entitled to reasonably foreseeable damages. But there is an important difference between contract and tort. Foreseeable: it has got the word see in it, and for usually means before. So is getting at what is seable ahead of time, because the idea is the court goes back in time to a particular point in time and thinking at that point  what are the injuries that naturally flow from this breach or this tort that has occurred.
In tort law, when the tort occurs, that is the point in time when the court is asking what is reasonably foreseeable (when the tort was committed, when that wrong has occured)- the injuries that naturally flow for this action.
The parallel in contract law for commiting a tort we might think is breach of contract (NO). But in contract law, it is when the contract was formed that the court is asking what is reasonably foreseeable, not the date of breach. because when you are entering a contract, not only you are exchanging rights and responsibilities in this private little legal agreement, you are also allocating and accepting risk. If I hace agreed to certain responsibilities I have accepted the risk that certain things may happen , and I will therefore be responsible for it. And that taking on risk is happening when the contract was formed. We don’t look at it when the breach occurs, it is when we are agreeing to what we are agreing to. 
When we talk about frustration of a contract last week about the snow storm, I am accepting the risk when I form a contract with somebody, that the weather can be really bad and really challenging for me to make the delivery. But I am accepting that risk…
Example: ${x,y,z} is the set of reasonably foreseeable damages, for particular breach of contract.
There are various kinds of damages. One of them we might say:
X are direct damages and y and z are indirect or consequential damages.
Most of the time the difference between direct or indirect, is an unimportant academic difference. it has no practical value, the reason is when someone breaches the contract with you, you are entitled to reasonably foreseeable damages, and who cares what type they are (whether they are direct or indirect damages). You only care about what your reasonably foreseeable damages are.
However if someone has an exemption clause, that indicates: “I am not liable to any indirect or consequential damages”, it makes a difference to know one from the other. Because we know that without a clause like that and a contract is broken, the parti will be entitled to all direct and iderect damages. But when we have a clause like that we know that exemption clause has taken away the indirect or consequential damages, so they are not payable. Which leaves only the direct damages that are payable. Ana exemption is tend to be one of 3 kinds: 
· The kinds of damages that are noted. It can be done in 2 ways: you can state the damages that you are not liable for, or you can say I am only liable for these kinds of damages, in which case you are not liable for the others.
· The other type could put a cap on liability (cap put a payable amount): I am only liable for this amount of money. If the reasonably foreseeable damages would total more than that, then the exemption clause is relevant and applicable because it is reducing the total amount that would be payable, because for the amount above the cap, they are except.
· The third type is a combination of the 2 (kind of damages and the cap on liability)
Back to direct and indirect damages, it is not an easy or straight forward to make a precise legal distinguishing between, particularly in this class. So, in this class a functional practical way will be given to divide them. 
Functional practical way:
Here is the question to ask: what was specifically promised in the contract? The damages that you get to compensate you for not receiving what you were directly promised, direct damages.
Other things might have happened as a result of the breach, other things may have been the consequence of the breach. But you were not specifically promised those rights in the contract. Those are indirect or consequential damages
Example: I need a computer system that is highly responsive, I approach various computer suppliers and have various guarantees about particular computers that I end up buying. That computer costed me 4 thousand dollars, but it is not as responsive as it should have been, and because of that I lost couple of hundred dollars from capital gains, that I could have made id I had the responsive system. I go out and purchase another computer, or I fix the current computer that costs me 750$. How much am I out of pocket? I paid the extra 750$ + and I lost the capital gain. I was directly promised to get a computer that has specific processes, but I did not receive that, so there was a breach of contract. As a result of the breach, as a result of me not receiving what I was directly promised in the contract, I suffered other indirect or consequential damages (in this case the loss of capital gains) 
Nominal damages:
This is a small modest amount. This is when the court recognises that the wrong may have occurred, but perhaps questions the degree of the injury, and as a token (as a yes), you may receive nominal damages. It is not really amounting.
Normally you are entitled to reasonably foreseeable damages. And you could put a value on those that finds nominal.
Punitive damages:
These are over and above reasonably foreseeable damages. It is an extra amount. They are awarded to punish the defendant. This goes over and above compensating the victim. We are talking about extremely bad conduct on the defendant’s part, maybe fraud is involved, highly immoral activity. From a philosophical point of view, in pure contract law, there is really no place for punitive damages. Because if someone breaches the contract with you, you should be entitled to reasonably foreseeable damages, so why should you get something more? From a social perspective, there may be circumstances where it is appropriate to award punitive damages.
When the act is immoral: it is psychopathic thinking, there is no more reality or concern for humanity. It is immoral. It is lacking any moral analysis. If we look at it in that purely economic immoral way, it is a brilliant decision making process. If all we had is contract law, potentially for breach of contract, were reasonably foreseeable damages the psychopath can win. That is a valid point. We might say from a social perspective that it is horrible, but from an economic point they win. Punitive damages eliminated that. So it serves a role in how people preform under a contract, and what they do.
Liquidated damages:
Kind of contract law damages. Liquidated damages are when the partis in the contract itself agree ahead of time what the value of damages will be for a breach or different type of breaches. it is using that idea of freedom of contract to give certainty and predictability. There is this idea of taking that step ahead of time, because when you are forming a contract everything is wonderfull, but you should have the foresight to think what if things go wrong. And if It goes wrong in this way, what the consequences may be, maybe we have to agree ahead of time what the damages will be. 
Example: house parti, I said I provide food. People start to get violent, I phone and make a delivery of 15 pizzas at the moment. If they are not at time, in 30 minutes, you have to pay me 45 thousand dollars. The pizzas are delivered 45 minutes to be delivered. Do I get the 45 thousand? Based on liquidated damages, yes. But reality, no. liquidated damages are meant to be a genuine good faith pre-estimate of reasonably foreseeable damages.
When the damaged noted “are all out of proportion” to what is reasonably foreseeable, the court labels that type of clause a penalty clause and the court will not enforce that.
There are several reasons why the court will not enforce the penalties:
1) A penalty clause is sean as scaring someone into performance. If you don’t you will be liable. What is important is that a foundational level In contract law, you should be entitled to reasonably foreseeable damages. You should not be entitled to a wind fall (get something for free, it is a unexpected bonus)
How this works? When you get to the court, the default position is you have agreed to all the terms in the contract and they are enforceable. The other side would have to argue that is a penalty clause and it is not an easy time to pass and you cannot argue these are more than the reasonably foreseeable damages. That does not get you anywhere. Because what seams like liquidated damaged if each time you have to prove what they are, you loose the efficiency of it. If you have to successfully prove it is a penalty clause, you have to show that they are all out of proportion to what is reasonably foreseeable. (the 45thousand in this case: does it mean I get nothing because the pizzas were delivered late? No. I just do not get the benefit of that clause. I’ll have to argue what my reasonably foreseeable damages, but I don’t get the 45 thousand dollars)
It doesn’t matter the words that are used in the contract. Just because you call something liquidated damages, it doesn’t mean that the work will enforce it. The court is always looking at the substance of the terms. Penalty clause in a clause I a straight forward English way that is getting to the idea instead of talking about liquidated damages. Whether if penalty clause is a legal determination



Hypothetical: (on blackboard FB/EC)
· This question raises the question of fundamental breach of contract and exemption clause
· Explain what a fundamental breach means generally: it is a major breach or a significant breach that strikes to the route of the contract.
· Apply that general understanding to the facts: could we characterise the contractor’s breach as fundamental? Yes it appears clear that the contractor’s breach or breaches was or were fundamental. What was received by the pulp was far less than what was promised.
· What is an exception clause? It is a term of a contract included, and the goal of that is to limit ultimate liability in terms of damages. The partie is normally entitled to reasonably foreseeable damages, an exemption clause will take away from or reduce those what would be otherwise payable full reasonably foreseeable damages. We know that exemption clause can be a cap on liability, it could specify the types of damages, or it could be a combination of the two. 
· What kind of exemption clause do we have here? It is limited to liquidated damages, and there was a cap of 5 million dollars. We know that the court has rustled with the tension between these two ideas. There were cases where there was an exemption clause but the partis have also fundamentally breached the contract. We start in England with Harbutt’s Plasticine and the court in that case developed fundamental breach and that meant that you can’t rely on the exemption clause if you did not fundamentally breached the contract, and we followed that for a period of time in Canada. We know that was overruled in England by photo production. And a lot of the ideas in photo production not in the same precedent way or reflected in what is our significant Canadian decision. Now Hunter V. Syncrude, the decision of the supreme court, we know that the majority of the supreme court took what academics later followed the true construction approach, which means that it does not matter if the breach is fundamental or not. That is not the focus. You focus on the exemption clause, that it is clearly worded and relevant to the dispute between the parties, then the exemption clause stands and operates according to the terms. 
· Apply that law to these facts. Is this exemption clause clearly worded? Yes it is. It is clearly worded. If there were no exemption clause, how many Pulpco will you be entitled to? To reasonably foreseeable damages. How much pulpco paid and subtract that from how much they were supposed to pay. Here the claim is relevant because the exemption clause operates because it is limited to not in fact 5 million, but to 4 million (ASK YASMINE). The exemption clause is written in a time in the contract before there have been any breaches. So when the contract was formed here the exemption clause said, you only get liquidated damages and it is only up to a maximum of 5 million. When the events actually occurred her, and the question sais here when the liquidated damages were applied, the contract’s liability was 4 million dollars. So in this case, the damages never get to or go beyond that cap. It is limited to the actual liquidates damages here 4 million dollars.  
Mitigation:
When a parti has breached the contract, they are called the breaching parti. And the other parti who suffered the breach are called innocent parti.
Mitigation is an obligation in law on the innocent parti. (in a breach of contract scenario)
Mitigation means if someone has breached the contract with you, this obligation means you must take reasonable steps to limit your injuries. Not all possible steps, but reasonable steps to limit injuries. 
Crazy example: I have a valuable art collection, various paitings stored in my basement, plummer came and works, but the work was not done. Water leaks slowly. I take my chair and sit in the basement and count my damage award. I cannot do that, I have the obligation to take reasonable care, that is my obligation in Mitigation.
Real world example: you are hired for a one year contract, 6 month after you let go. You just let go. From a contract point of view, your damages start at your owed 6 months of salary benefit. But you have the obligation of mitigation:  you have the obligation to take reasonably steps to find a job. You have to try to limit your injuries and find an employment. If you do find another employment, your damages claim are reduced. Because the injuries you suffered are then limited. So if after a month you find a job that pays the same amount of that other one, you damages claim in now become only one month of damages.
Real world example: Or you are a landlord, you have rented a house to a bunch of students. In pure contract law the students all pay after 8 months. But here no one is paying you anything. Your claim starts at 4 months of rent. What does the obligation of meditation mean? You have to take reasonable steps to try to find other rents. 
Equitable remedies for breach of contract:
Remedies that are different form the pay of damages. There is a relationship between damages and equitable remedy.
If the court considers damages to be a sufficient remedy, you cannot get an equitable remedy.
The other thing about equitable remedies, is that “delay defeats equity”. If you take too long to assert an equitable remedy it might be denied to be given to you. 
Equitable remedy may be denied because of laches (took too much time). To seek an equitable remedy it may be denied, based on this principle of laches. 
2 types of equitable remedies: (for breach of contract)
First they are both orders of the court. That is important, because if you have a contract that sais certain things, that’s this little private bit of law, if you are getting the court to actually bring about in some ways the terms of the contract,  if you have an order of the court, that has the power of the state behind it, so it is no longer this individual private contract. You now have a judge as a representative from the state saying you must do this or you must not do that, whatever it may be. So that is the value of getting one of these orders from the court. It is forcing you to do something from a much higher level. 
· The first is in order for specific performance. The order that take the form: “you must do x”. It is an order that compels someone to do something.  It is not money, it is actually under order of the court forcing someone to carry out the terms of the contract. In order for specific performance is rarely granted.
Number 1: it is hard to draft an adequate order. Example: a company receiling my driveway, half way through, they quit….  Lets imagine I get an order form specific performance saying that the company must finish completing the drive way. They come back and it is messy, but they met the order and completed sealing the drive-way. Is the order suppose to say that they are suppose to complete it like they normally would? Have they met what they need to do? There is a problem in forcing someone to do something. As opposed to giving an award of damages. 
Number 2: The other reality is that a damage award is mostly sufficient.  That is because most goods and services are fungible, which means if an item in fungible, another example of that item perfectly replaces it. Example: an iPad is the same as another on. A loonie is identical as another loonie. 
Damages are sufficient most of the time because most goods and services are fungible. 
The exception is when the contract is in purchase and sale of real property. Real property is land, and buildings are fixed to the land. The reason why people can get an order for specific performance for the purchase and sale of property is …. 
The reason why that still exists, is that land had been considered unique, there is no other piece of property on the globe that is the same. Because it is traditionally thought as being unique, damages may not be considered sufficient and you can still get an order for specific performance.
· The other type of order is injunction: it takes the opposite form. You must not do “x”. it prohibits someone from doing something. Injunctions are easier to craft and easier to enforce because they are a simple binary question of yes/no. they are much more common than orders of specific performance.
What might be an appropriate situation when people take an injunction as opposed to damages award. 
Example: let’s imagine I supply soda cups, chips, drinks… to a chain of gas station here in Ontario. Let’s say we have a contract that has a duration of 5 years. But 3 months through the contract the company decides now they want to go with another supplier. Every day or week that goes by that they are not purchasing from me is an additional breach of contract with additional damages to me. And it is a moving target because every week there is more, that they are not doing it. It is like an injury that is still bleeding. When am I supposed to bring a damages award? Do I have to wait for 5 years until it is finally finished? An injunction stops the bleeding. You are no longer being compensated for that injury, it is in fact stopping the injury from taking place. The form of the order might be to these chain of gas companies: “you may not purchase these sorts of supplies from any other person...” that is the form of an injunction.
Quantum meruit:
It is a Latin word that means an amount deserved. 
This is traditionally not a common law remedy or an equitable remedy it its own special. But it is a remedy recognised.
It means when goods or services are requested and then provided, and there has been no agreement on price, the law implies/imposes an obligation to pay quantum meruit/ an amount deserved. (A reasonable amount). The amount deserved it is the amount normally charged by that provider for those goods and services. In other words, in a scenario where there has not been any agreement on price, you personally and individually cannot be victimised by being charged double whatever someone else would be, but if it is the amount normally charged for those goods and services that is how much you have to pay. That is what the Quantum Meruit is equivalent to. 
[bookmark: _GoBack]Crazy example: in the future you are running an engineering firm.. one day the client says to you another aspect of the job that was not done before, you think about it and think you can do it and meet the deadline. You receive a final invoice, and it is paying the extra work you have done. He is legally supporting you in that scenario, but there has never been any agreement on price. Her quantum meruit comes in. 
