Lecture 5
Interpretation of the contract
The idea of interpretation might at first seem silly, in the sense if we are all writing a contract in English, we understand what each other means, normally in the language that is use. 
But when it comes to contract and the detail and specificity, the problem that arises is that language is being used to set up this private little relationship, and facts can develop later on because you can imagine 2 parties having exactly the same contract, but if we have 10 different hypothetical worlds, where 10 different fact situations develops between them, the facts may develop in a certain way that shines the light on a particular word or phrase that was used in the contract, and these facts latter on in time reveal maybe things weren’t as critical thing as they could have been.
Example: you have a contract with somebody and you have a certain number of days to perform a task. Are those calendar days or business days? Might make a difference. If business day, do you have until midnight? Even a word like day lends itself to question that did it mean this or that?
For most parts, the court is enforcing the contract that the parties made, the phrase used is:” the court will not write the contract for the parties”. The court is not going to be this active player and trying to develop the contract, the court is simply interested in enforcing the contract that the partis themselves made. 
Generally talking, when the court’s interpreting a contract, what are the approaches that could be taken? There is one main rule: the contract is meant to be read as a whole consistent document.
So although it’s possible to take a certain clause/phrase in a contract in isolation and just look at that language itself, the fact is that when that phrase/word/clause is placed within the content of the contract, trying to get a consistent approach to the language, trying to get a consistent understanding with the context…
There is 3 techniques to know what the parties meant by using the phrases that they did:
1.  Generally: Courts may be given submissions from grammar books or dictionaries. This is how this language is used in a standard form, and this is how this punctuation or these certain syntax affects the meaning. So these simple reference type material from how that language is used very generally, maybe to interpretate the contract.
2. More specific: is looking at what is called trade usage. Trade = you work with a particular trade in a particular industry.
 Consideration now has a specialised different meaning, when we take about mistakes in the tendering process the word obvious has a different a specialised meaning.
Certain words have an understood meaning between people who are involved in that work/industry/trade/area of life. That is trade. You have evidence being given about trade. Again it is the idea of what to these partis mean when they used the language that they did
3. The third aspect: what if the partis themselves understood the language to have a particular meaning. What if they were using language between themselves that meant xyz, very specific. If there is evidence about what the partis meant themselves about that language. (goal: what is intended by the language used)
Example: legless man steals pans. The 2 million dollar comma. 
Telecom companies had rented wires (physical means of the communication in signal) and made a contract in place for the owner of those poles that had a certain life (3 years). There was also a provision in the contract to early terminate the contract. The argument between the partis arose becase the company who has rented the quiptment to bell or rogers, sent them the early terminating notice, and the eraly terminating process was sent within those 3 years. The whole thing turned out a comma. (sentence will be put online with and without the comma on blackboard). There was a different meaning between the sentence and the other. The company that had those poles was able to terminate early and ended up being able to re-negotiate costs of a 2 million dollars more(because costs in the market has increased), hence the 2 million dollar comma.
Even punctuation can have an effect on the particular meaning of a contract. The more significant the contract in terms of value, the stronger you should feal that you will have a lawyer draft the contract for you. Lawyers will think about aspects about the contract that you would not think about, as well if you explain something and they make a mistake they are then liable for that. 
 There are couple of rule related to interpretation:
Contra proferentem: to select against. It is a Latin phrase. 
Contracts can be ambiguous… well contracts can’t, but particular phrases in the contract can be ambiguous. It may not be until a later point in time, that ambiguity is realised. For this rule, it is only about genuine ambiguities. Because what ambiguity means, I read something and I understand it as X, you read it and think Y, so at a subjective level there is ambiguity there, the court does not imagine genuine ambiguity in this case. The idea that the court can imagine 2 different reasonable people reading something in 2 valid ways, that for the court is a genuine ambiguity.
The idea of the rule of contra proferentem is, if the is a genuine ambiguity in the language that is used, and that language  id the focus if  case between the parties, the court will select the interpretation in favor of the parti that simply accepted the offer/contract. If you are the parti that selected the language from the contract, so the language of the offer (writing or verbal) you had the power to be clearer, to be more precise. You created a situation where the other parti genially thought, what they validly thought what it meant.
If you are the one responsible of the language of the contract, the court will select the interpretation against you. They will select the interpretation of the other side. That is the rule of contra proferentum. 

Over the years, there are cases that deal with contract law, and within that there are cases that deal with the interpretation of the contract, and within that there are cases where contra proferentum comes up. Those cases are not a random distribution amongst various type of contracts/industries in that world. There is a particular trade/industry that was much more represented with contra proferentum before the court, which is the insurance industry: it is 37 pages long… then a risk materialises and you make a claim. In the contract is found clauses. An argument comes up that that clause can be red in 2 different ways, the insurance company loses because they are the ones that chose the language of the contract.
The law has a impact beyond a given case. That case showed the ambiguity. 
The parole evidence rule:
Rule here means to the side.
what the parole evidence rule does, is it recognises and respects the value of a written contract. When it comes to issues of interpretation(what did the parties mean) you cannot do better for evidence than a written contract, that clearly states what the obligations are using language shared between the partie. Yes there might be little interpretative isses there, but that is not what it is getting at. What it’s getting at is, what were the obligations of the partis? As understood by the partis.  
The parole evidence rule starts with an “if”: “If the contract has been reduced to writing”. So if the contract hasen’t been reduced to writing this doesn’t come into play. If the contract has been reduced to writing , than the parties aren’t allowed to introduce any evidence about what was previously discussed, id that evidence is suggesting that the obligation they agreed on are different from whqt is written in the contract.
Examples: the written contract sais I have 20 days to do something, but I am trying to argue in front of the judge that it meant 15 days…. NOP, The parole evidence rule: you are trying to introduce evidence that is different from the written contract in performance, different of the evidence given.  We understood that that clause would not apply to our situation. NOP, The parole evidence rule, it is there in writing.
Or trying to add a clause that does not exist. NOP (nothing in the contract that notes X)
 It gets at the idea of respecting the value of the written document, you are not allowed to introduce evidence that is different from what in written in that written document. 
Parole evidence rule is only about what is discussed before the contract has been entered to. Equitable estoppel is what was discussed after the contract has been formed (the first thing that has to be shown for it to be used, pre-existing legal relationship). They never overlap. Misrepresentation is not about the terms in the contract. Parole evidence rule and equitable estoppel are about the terms in the contract.
The parole evidence rule doesn’t stop you leading evidence about interpretation issues themselves, what you meant about a particular word or phrase. The parole evidence rule is just about what where your obligations. However, interpreting the language that is used, you can always give evidence about that. 
· If you ever want to sue someone for breach of contract, they must have breached one of the terms of the contract.
Example: I got someone to paint my house. I get home after the first night but there is all kinds of splatter everywhere on the floor… it was a complete mess. Can I bring in a breach of contract??? But all we have agreed on is what it will cost and the colors. We never agreed of being clean (we never agreed on cares that will be taken). It seems that no. but start thinking about very kind of contract. You can’t think about everything in a contract, because you are presuming that certain things will be true (some aspects don’t even come out in discussion). 
The terms that are actually agreed on, verbally or writing, are the express terms of the contract, because they have already been expressed, they have been specifically communicated, verbally or writing.
But the court will also recognise implied terms of the contract: ones that were never specifically communicated. The court will recognise something as an implied term of the contract. And if the court is willing to conclude that something is an implied term of the contract, that is just as valid as an express term of the contract. And if somebody breaches that obligation, they breached the contract, because they breaches the implied term of the contract. 
How does the court go about doing this?
There are several steps that the court takes to determine whether something is an implied term of the contract.
1) If there is an expressed term dealing with that issue, you cannot have a different implied term about it. So if the parties have turned their minds to it and there is something that has been communicated, you cannot have an implied term to that.
2) The courts are looking at the business efficacy of the supposative implied term with the contract. It doesn’t only have to deal with business, it is the practical effectiveness of the contract. It is trying to achieve a certain end in our world. So the courts are looking at: Does this implied term relate do the business efficacy?
3) The court imagines itself at the time when the parti were discussing the terms of the contract. And the court imagines that this subject matter of the implied term has come up in discussion. They imagines that coming up as a topic, if the court concludes that the parities would have agreed on X as a term, then the court considers it an implied term of the contract.

Why worry about contract when he can sue for negligence? In real world when you can sue for breach of contract that road will be taken. It is not what a reasonable person will do, it is what the parti SAID. 
How a contract comes to an end
There are 4 general ways that a contract comes to an end:
1) Performance: Both partis complete their responsibilities under the contract. It then comes to an end. The rules were in place to bring up a certain result, that result was brought about, so the contract is to an end. Example: when you buy something it comes out with a warranty for one year. Warranty is still alive even after you buy it. warranty is a term from that contract that is still alive. It is only once that warranty period is no longer there, that a contract as a whole has been performed. That one part is still alive while warranty is still there. 
2) By agreement. There are 2 sub-issues in agreement. 
a. The first one involves an ongoing contract, not a discrete transaction. The parties agree to bring their contractual relationship to an end. 
b. The second part is something called a condition subsequent: this is when the contract itself provides for the possibility of its own early end. Example: I supply or to a company, and we have agreed if the cost of the or goes passed a certain level, the contract is to an end. we agree in our contract if the price goes over a certain lever, the contract is at an end. So it is an “if, then” clause. But in that second form, the partis have thought about this possibility even before that event, or the change of circumstances have occurred, they have put it in the very contract ahead of time. They have thought about it ahead of time and agreed in the form of their contract for that possibility. The first sub-issue is sort of in that same time. The second one is agreeing in advance even if it will be never be triggered.
3) By operation of law: there are certain legal situation that may arise, that may bring a contract to an end. The most common form of this is bankruptcy: it is a federal piece of legislation, it is valid across the country. Brief overview (for understanding): If you’re income assets you are not able to pay your outstanding debts, you are able to declare bankruptcy. What you may not realise is that one of your creditors is able to petition (force) you into bankruptcy. Once it begins all the private relationships and how money is payed back, and what amounts... for all intense of purposes, comes to an end in the private sphere of contract law. What then happens, is that the receiver in bankruptcy receives practical ownership of your property (personal property, real property,…),and notifications given to your creditor or people who may be creditors, and they made claims against you based on amounts that are owned within that formalised bankruptcy process. Well, you can have secured creditors and insecure creditors. If you’ve given a mortgage to a bank there are secured creditor, that money that is owned is secured against the real property itself. So if you have secured creditors, they have the first right to go against the property against which they have a security. (if you have a car loan, they are able to repossess the car and sell it). But you are always in better position when you are in secure creditor. Credit card is an unsecured line of credit for example. For the unsecured creditors, all of the moneys that can be realised by the receiver (selling property, taking money that’s in bank accounts..) is generally divided proportionately according to the value of their relative depts. And once they are paid out, that is it. All of those debts are over because they were formalised by this national process for dealing with those financial circumstances. Bankruptcy gives somebody a second chance. So by operation of law means, those individual debt contracts, as they’re privately administered and as they would privately be enforced, that you ow a certain amount of money to this creditor or to this other individual, they come to an end because of the operation of bankruptcy, and how all that is administered it shifted to that formalised federal process. ( student cannot declare bankruptcy after they finish they degrees, cause student’s loans survive bankruptcy, also child support payments
4) Frustration. Example: a band is going to play, there contract is in place. A week before the concert begins, a fire goes on in that place. If the band does not show up: can I sue them for breach of contract, for not coming? Or if they show up, they will demand to be paid. So the fourth way that a contract can come to ahead is: frustration. The contract has been frustrated. They didn’t achieve or get what they wanted to. The contract was supposed to achieve a certain end but did not. There are thing related:
a) The event that occurs can’t be the fault of either parti. Neither parti can be responsible for the circumstances that give rise to this event. 
b) The event can’t have been reasonably foreseen by either of the partis. So if an event occurs, that neither of the partis are responsible for, that could have been reasonably foreseen by either of the partis, and the contract is impossible to perform as originally thought, in law the contract has been frustrated and it come to an end. There are no further obligations on the part of either parti. Frustration protects from things that are not reasonably foreseeable.
In Ontario there is a piece of legislation that gives provision addressing the rights and responsibilities of the parties, and the contract has been frustrated.


Freedom of a contract:
It is based on the idea that the court will only enforce the contract that the partis themselves made, and if that is what the court is generally doing, there is a power of the part of the partis in crafting their contract ahead of time. 
Most contracts are just about the immediate thing that we are agreeing about (how much I am paying for this and what I am receicing in return) but because you have the power to include terms in the contact, that may deal with different eventualities that might occur, yu have this power of freedom of conract to include all sorts of terms that are related to but maybe not that directive immediate things that you might think about, and generally speaking the court will enforce those.  A condition of subsequent is an example of freedom of contract ( we can agree ahead of time that if certain conditions arise, the contract comes to an end. We can agree on that right when we are entering the contract, even if we don’t believe that clause is ever going to be triggered) There is certainty for us. If that occurs, this is a possibility. Plus, before limits on a contract (The court will not enforce the contract that is illegal in nature)
It is not uncommon in contracts to have something called a “force majeure” clause: = active god. What we can imagine that may frustrate a contract, but the partis under freedom of contract are able to if they choose to put in their contract a force majeure clause which indicates that in the event of (tornado, flood…) these are the rights and responsibilities of the partis in that case. You are using that power of freedom of contract to agree on things ahead of time, to set up a structure in place that may never come to pass, but you’ve included it in your contract, so that your certainty is it does come to pass. The irony of a force majeure clause in a contract is that if an event occurs that otherwise may normally frustrate a contract, that contract is not frustrated. Because if an event occurs, and not the fault of either parti, not reasonably foreseen by either the partis, that makes the contract impossible to perform as ORIGINALLY thought. It is not impossible to perform, we now activate the force majeure clause and follow on by those provisions. So the contract is not frustrated because we have agreed in advance what is going to happen in the event of that occurring.
(1:28)
Fundamental Breach of contract:
A breach is any breach. A breach is any short fall in what was promised and not delivered is a breach of contract. 
A fundamental is a major breach, a significant breach of contract. It is a breach that goes to the route of the contract.
There is no mathematical equation to determine when a breach is fundamental. The idea that there is no single line separating a certain state of a pair from another. Example: I have a pile of rocks, I bring it over and place a rock on a ground and ask you if it’s a mountain, you say no, I add another rock and ask again, and again you say no. I do it quite of times until I ask again and you say yes it is a mountain. I walk over and take a rock off and say is it not a mountain now. That is fuzzy logic. So like that fundamental breach isn’t something relying on a mathematical equation, or line that seperates, it will be decided in each case. But for our purposes it is this idea of a major breach or a significant breach.
Exemption clause:
Exempt: you are excused from that general obligation.
An exemption clause is a term of the contract that is meant to limit possible liability, the default position is that you are liable for reasonably foreseeable damages(just like tort law). That could be a set of things. If the contract has an exemption clause, that’s language may limit or take away from some of that set of reasonably foreseeable damages. Example: I am not liable for damaged over 1million dollars. That means if there are damages for 3 million dollars, I am liable for the 1 million. An exemptions clause can also be about certain kinds of damages. Example: I am not liable for indirect or consequential damages. There are also direct damages. So my set of reasonably foreseeable damages may include a set of direct damages and indirect or consequential damages. If I have an exception clause that identifies certain types of damages that I’m not liable for, again it is exempting them or taking them away from what would otherwise be reasonably foreseeable, you’re not liable for those particular kinds. We put a value on those indirect or consequential damages so I’m not liable for those. 
Exemption clause v.s. disclaimer:
A disclaimer eliminates liability in the first place. It goes to the issue of liability in the first place.
In an exemption clause, you still have to show liability, but an exemption clause may limit sort of the practical liability, the actual damages that you could recover.
So they are related in a way in the sense of limiting exposure.
Example: I own a manufacturing company and produce sort of plastecine, material, I have a chemical transport system within my facility, it’s aging, I realise I need to have a chemical transport system and get my facility redesigned. I hire an engineering firm to do that, the engineering firm completes its plans and those are then implemented, my new facility is running with that new transport system. There is a significant leak, a fire that spreads, manufactural facilities broken down. Cots 20 million dollars. That engineering firm fundamentaly breached the contract (it is an implied term of every contract for professional services, unless stated otherwise, that that professional will exercise reasonable skill, care an indulgence in the work that they do/ that is an implied term of the contract, so in other words you can sue a professional in contract law for that implied term, you are required to sue them in negligence)
What the law should be? (professional practice exam: you have to give a history lesson(blackboard)) (the question will be: in your answer explain the approach taken by Canadian parts with respect to contract provisions that limit liability and the development of relevant case precedents.)
Option1: not when someone breached the contract. If someone fundamentally breached the contract, they should not be allowed to rely on the exemption clause.
Option2: the exemption clause is a term of the contract just like the any other term of the contract that has been agreed on ahead of time, and if the exemption clause is clear and applies to the facts the exemption clause stands.

3 cases:
1) Harbutt’s Plasticine (UK) : the decision of the English court. this is at a time in our legal history where kind of like being completely independent and on your own as an adult from the time where you were living home and depending on your parents, and being dependent. In Harbutt’s Plasticine , we are still in that in between phase and still relying on precedents from England for making decisions here in Canada(not sort of completely independent in that way).//(like example of the engineering firm given above) Agrees with option1: if the breach was considered fundamental, the breaching parti was not allowed to rely on the exemption clause. The court developed the fundamental breach doctrine. The breaching parti was not allowed to rely on the exemption clause.(have to pay the full amount of damages). We followed that doctrine for a certain time in Canada. It did not stay the law forever in England.  
2) Increase overruled by photo production (UK): the UK was overruled by the photo production decision. This had to do with a security gard not paying attention, so a  fire was caused. Arguably we have an exemption clause where, regardless the security guard doing inappropriate things, there is still very limited liability. Whenever we say that a case have been over-ruled by another case, the result does not change the result in the first one. The first one was decided when the law was the way in was at the time and even if you got it appealed up and you got you final decision that is it, you are not going to change that result it has already been decided. If we say that a later case overruled an earlier case, what we are getting at is  the legal approach or the law has being applied is changed, such as if that earlier case has occurred now, there will be a different result. 
We did not formally follow photo production on Canada in the form of a precedent, but a lot of the ideas in photo production are reflected in:
3) [bookmark: _GoBack]Reflected in: Hunter vs Syncrude (S.C.C.): supreme court of Canada decision. There are 9 justices in the Supreme Court. Obviously, you can have a decision that is 9/0→All justices agreed on one approach and one result(9/0). In this case there are 4 to 5. It is still a majority. But it is giving you the sense tht even at eh level of the supreme court, this conflict between fundamental breach on the one hand and exemption clause on the other, does not have some straight forward/valid/everyone agrees, answer, because we cannot say either approach is wrong. Each approach is internal consistent with its own presumptions. The majority took what academics later called “true construction approach”. The word construcyion relstes to the construction of language, to construe or interpreted something in a certain way= the true interpretation approach (but the phrase that is actually used is the true construction approach). That means that it does not matter if the breach is fundamental or not, the type of the breach does not matter (minor breach or major breach). What you focus on is the exemption clause itself, if the exemption clause is clearly worded and applies to the fact situation between the partis, the exemption clause stands and operates according to its certain terms (option 2). Fundamental breach does not apply anymore. This issue is no longer relevant in current law, because it doesn’t matter whether a breach is fundamental breach or not, it just focuses on the exemption clause. (include in the discussion)
There has been a further decision by the Supreme Court, which is the “Tercon” decision. (Do not include in the discussion, so stop at Hunter v Syncrude) (blackboard). 
