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What is Ethics? The rights and responsibilities of directors. 
· A mandate is being on a board of directors of a corporation. 
· A corporation is a piece of paper, so it needs people to control it and tell the legal person what to do. 
· As the board of directions, you are responsible to make decisions on behalf of the legal person. You are the mediator, they are the mandatory. 
· 321 of the Quebec civil code. In article 322, it tells you about your rights and responsibilities as a directors. 

Fundamental Principles of Ethics:
· Be respectful of others
· Act honestly and fairly
· Comply with the law
· Do not act maliciously
· Inspire trust
Limits of Law:
· Many codes of ethics have become laws
· Law alone does not always provide an adequate solution to social issues
· Legislative process of law is slow
· Has often been criticised as very time consumer and excessively expensive that favours rich people
International Challenges:
· Canadian companies should actively promote the philosophy that acting as a good ethical corporate citizen is not an obligation imposed by law, but the right thing to do
· Different countries have different codes of ethics
· Legally, you can adopt those of the country you are in if operating abroad. But should you?
· Idea is that Canadian companies should adopt Canadian standards across the globe to set a good example for the countries they are in
United Nations Global Compact (UNGC)
· International initiative between companies to agree to adopt set of ethical standards
· Has ten principals in the areas of human rights, labour, the environment, and anti-corruption
In business, you must be:
· Prudent: when you are on the board, you come in with skill, experience, knowledge, and you are expected to use those skills to benefit the legal person. 
· You’re not expected to possess skills that you do not have: just act to the best of your ability. 
· There are situations where you as a director, and with colleagues, do not have the skills to know the answer. 
· Legal question, may not have a lawyer. 
· Fiscal situation, where you have no accountant, etc. 
· In those situations, being a prudent director means that before making a decision, you will seek out the advice and expertise required to make a proper decision. Will not rush things through.
· Diligent: board of directors makes decisions collectively with meetings 
· Does that mean you have to be at every meeting? 
· No, but you must be at most meetings, will have documentations and reports to read. 
· Come to meetings prepared, and generally follow what is going on. 
· You cannot not show up for 6 months then show up and make decisions. 
· That would be a lack of due diligence.
· Act with loyalty and honesty: notion that we often use on how to deal when you end up with a situation of conflict of interest. 
· A conflict of interest, is not something that is so terrible when it happens. 
· As a complex society, with lots of different relationships in business, across borders, etc. what is important is to manage a conflict of interest well.
· First, a Conflict of interest, unless very obvious (sitting on the board discussing a contract between your business and the legal person), often the only person who will know of the conflict is yourself. 
· Ex: put in charge of hiring a management person, then you should be hiring the best person for the job to benefit the legal person. If your brother applies, and you know he really needs a job; that may influence you. Only you will know. 
· Conflict of interest is about a situation where you have to make a decision about the legal person impacting you or someone close to you. Impact can be positive or negative. 
· As you want to help your brother, you may have the most qualified person for the job is your brother-in-law, but you hate him, because you don’t want to see him at work. Again, it is only you that knows. It is up to you to disclose it. 
· Because it is easy to say “It doesn’t affect me” what you have to disclose is not just Conflict of interest, but what is an appearance of a Conflict of interest. 

· Ex: in order to appear as a Conflict of interest, have to use the concept of “Reasonable Person”. 
· “Would a reasonable person, looking at this situation, believe that there is a conflict? 
· This is not always sure. 
· If in grey area, not sure about reasonable person, go to prudence. Act as if it was to cover yourself. It is not worth it. 
· If you are on a board and there is a conflict of interest, you leave the room when it is discussed, or do not vote on the issue. Tell them of the appearance, let them know and make sure the whole board knows, they can act in full knowledge, and it is not a problem because it was properly managed and dealt with. Get this recorded in the minutes of the meeting.

Liability:
· If you do not respect your obligations, violate your responsibility, you risk an exception to the concept of limited liability, usually you are not personally responsible for the legal person. 
· You will be, however, if you were negligent enough in your duties (exception to the rule).

Contracts:
· There are certain things where if it involves a contract, ex: approval of contract either with you or a business where you have shares, if you do not disclose your interest in the other business, contract could be annulled and profits taken away. 
· Tt is possible to contract with a legal person and you are on the board of directors. 
· EX: If you volunteer on a board as a lawyer and they sue someone, they can hire you to represent you if the group approves. 

Dealings with the Government:
· There is another situation where the member of the board of directors could be personally responsible: because the government gives to businesses by law, they end up acting as mandatory by the government to handle government money. 
· EX: Companies receive sales tax money. That money is not business owner’s money – they hold it for the government. Also, most businesses will have employees. 
· At payday, employer deducts money from your salary for the government. Many programs are funded by both employee and employer. 
· At the end of the month, you calculate how much it comes to and then have to give it to the government by the 15 of the following month. 
· If you do not pay, the government will charge a very heavy penalty. 1-7 days, penalty of 7%, 8-14 days, penalty of 10%, Over 15 days, 15%. Plus interest of the normal rate of the government. 
· Government has the power to do arbitrary assessments

Whistle blowing: involves the disclosure of inappropriate business practices by a member of an organization
· Usually employee tells superiors, who do nothing about it
· Next step is to go around immediate supervisor and go to upper management (internal whistle blowing)
· If they do nothing, go public (external whistle blowing)
Responsible Investing:
· Usually, companies just focus on making money and making more money
· This is where companies adopt a long-term approach and looks at enterprise’s social and environmental impact
· Check industry ethical track records, avoid investments that could be sketchy!
Chapter 8: Contract Law
The book is your friend. Read it. We are going to stick close to the book for this section. 
· We are surrounded by contracts – enter into multiple contracts every day. At the base of legal society. 
· A contract made when 2 or more people agree to obligate themselves to do something. 
· The written document that you sign is a form of contracts, sometimes important, but not always. Some specify form, others do not
· Law does not say that you need a written document, just mutually expressed agreement.
· Definition of a contract it is on page 280, article 1378. 
Article 1385: the formation of a contract,
Page 271: what you need to form a contract
· An exchange of consent between persons having capacity to contract in any form
· A cause
· An object
Different types of contracts:
· 11 different classifications of contracts. 
· First 10 are classified in pairs. 
· So 5 pairs of contracts. 
Adhesion/Mutual agreement
· Mutual Agreement: any contract that is not an adhesion. 
· Adhesion: any contract when one party decides the condition and the other party does not have the ability to negotiate conditions. Must agree with the terms or not, but there is no negotiation possible. 
· EX: when you register with hydro Quebec, you get the terms of user and agreement, if you become a customer, you must accept these conditions. Same with credit card, you must agree to use the card. Also, if you download software, you must accept terms and conditions. These are all contracts of conditions.
Why important to define contracts? 
· If you are above age of majority, and you want to sign a contact, someone agrees to a dumb contract, too bad for you (freedom to contract).
· If you do not have the ability to negotiate, it allows the court to annul the part of the contract that they find abusive or reduce your obligations under that. 
· Example: Now is more regulated, but when cell phones started, there were crazy cancellation fees. Eventually, not possible – you can cancel at any time. This is because before the rule, people said that it was abusive, up to $400 penalty to cancel contract, it was ridiculous. Under those, a judge could say the clause was abusive, or could reduce to $10 a month. 
· In a non-negotiable employment contract, they are actually usually negotiable
· If people say non-negotiable, you have to decide if it is worth it to negotiate. 
· If you try to negotiate and gain nothing, you do not have the benefit of down the road the additional protection provided by a contract of adhesion. 
Bilateral/Synallagmatic
· Bilateral: both parties agree to do an obligation. 
· Unilateral: only one party agrees to something. 
· Ex: a will describe how your estate will be divided, only describes what you do. Coffee at Starbucks, pay $2 get a coffee, both you and the store have an obligation 
Onerous/Gratuitous
· Onerous: when each party will receive something in return of the obligation, other is when one party does an obligation for the other one but other party does nothing in return.
· Difference is subtle, pretty irrelevant, that in the first, bilateral/unilateral, obligations are related to one another, in 1381, they are not necessarily related. 
Communitive/Aleatory
· Communitive: all elements of contract are defined
· Ex: A farmer harvests corn and you say that you will buy 500 dozen corn at $5 each for $2500 total (communitive). If you say buy harvest at $5 a dozen, you don’t know the specifics. There is one element/variable that is not established.
Instantaneous/Successive
· Instantaneous: Starbucks coffee purchase – one time, happens right away
· Successive: Metro pass you pay at once, but STM pays their obligation to you over time. Gym membership is also successive.
Consumer contract
· That law refers to contracts that if you are a consumer, buy things from businesses, these transactions are subject to the law. 
· Consumer protection act: protects physical people who are buying in stores against large corporations.
How are contracts formed?
1) Needs to be an offer. Somebody needs to say “I want a contract”. Offer must be accepted, the person who accepts needs to tell the person who made the offer. When they receive acceptance, you have the beginning of the contract (page 281). Offer can be: 
a. Determinate/indeterminate: 
· Determinate: offer someone to buy a laptop for $750. Made an offer to one, determinate offer.
· Indeterminate: put laptop on kijiji, not offered to a specific person or group of persons
b. Delay/no delay: 
· Delay: Offer to sell someone laptop for $750 and tell them they have until Sunday to decide, you have to respect the delay you set. You have the benefit of waiting until the end of the delay. If the person accepts on Saturday, you have a contract. If they accept on Monday, there is not automatically a contract, as the delay has expired. But you can make a new contract then if you choose.
· No Delay: If you offer someone a laptop for $750 with no delay, you can cancel the offer at any time. Law says that no delay acceptance has to be in a “reasonable time”. What is reasonable? It will change based on many factors: the bigger the transaction, the longer the reasonable time. Luxury sail boat, reasonable time is longer than if I want to sell a cell phone. If I want to sell to you, tickets for the habs Saturday, reasonable time will be short. Particularities/value of the transaction can all adjust what reasonable time is. 
2) Acceptance: 1390, 1392
a. Must answer all essential conditions of the offer.
· If I say laptop is for sale for $750, the essential conditions are the price. As long as you pay the price it creates a contract. 
· If you answer with an answer that does not answer all conditions, it will not create a contract (I will accept for $700) it makes a counter offer or a new offer. 
· Determinate offer, it is a counter offer. Counter offer can also have delay or no delay.
b. If you have an offer with a delay, you have to respect the delay. 
· If I make an offer and say laptop is on sale until Sunday, and next day you say “no”, then Saturday, you decide you want to take it, I do not have to accept because you said no. 
· If offer is to the whole class but you tell me no, I must still respect the delay for the whole class, but not for you. 
c. 1393: don’t answer to all essential elements, it is not acceptance. May constitute a new offer/counter offer

Capacity, consent and nullity:
· Once you receive acceptance from an offer, the person needs to have the capacity to accept. 
· Capacity, we do not talk about outside circumstances that affect ability to accept. 
· Look only at the person who needs to give consent.
· Minority
· Mental condition: come out of 3 aspects:
· Permanent condition (autism, mental disease, etc.)
· Result of an accident (coma, etc.)
· People affected by degenerative disease (Ahlzimers, etc.)
· What can you be prevented from fulfilling because you are a minor? 
· Book example on pg. 274 talks about the minor
· You can enter into contracts for your normal needs (shoes, clothes, etc.). 
· If you are 14, you can have a job, operate a business, and also as a minor you have the full rights (emancipated)
· If you get married (technically you can at 16) you can enter into any contract like a majority age. If you want to buy a house, as a minor, you are not allowed. 

Mental condition: protection regime
· Curatorship/Tutorship: for people with condition so sever they require someone else to make their decisions
· Advisorship: for someone functional but not with abilities to fully make all decisions, need people to help with their decisions.
· Legal tutorship (minors): Parents have legal tutorship over minors. The courts will appoint a legal tutor for orphaned minors to have that authority until they reach age of majority.
· Normally a person 18 or over will have capacity, minors have some, and people under protection regimes have some.

Once you have established that the person has capacity and they have accepted a contract, you have to make sure that the consent is valid. This is when there could be external factors that will negate the consent you gave. 
There are 3 elements of consent:
· Error: 
· Not “oops I made a mistake I thought something else”
· Error in good faith: Two parties in good faith thought they were doing a deal (no intention to mislead the other) and it ends up that the deal they made is not what they thought (law they didn’t know, etc.). 
· Can be said “we consented in error and good faith”, and both agree to cancel the contract. 
· Sometimes, error in good faith happens at one time, other party realized later it benefits them and they don’t want to cancel. 
· Error through fraud: one party was intentionally mislead, or kept from essential info that should have been disclosed.
· Error as a result of fraud from misinformation or lack of disclosure that could affect the validity of consent. 
· If the person had the proper information without the fraud, there is no way they would have entered into the deal, or would have entered under very different terms. 
· Fear: somebody said “sign the document” and puts a gun to your head. 
· Can be on your person or on someone else, “I will hurt your kids”
· Fear of physical harm
· Fear of damage to property
· Using a power you have in an abusive manner (don’t sell me your shares I will fire your son)
· Lesion: when minor or someone under protective regime enters a contract and one party takes advantage over another (disproportionate in nature)
· Ex: Want to sell cell phone as art piece, ask $800, if you do with to a 14 year old and convince them, it is lesion as you have abused it and taken advantage of a minor. 
· When talking about lesion, it will not necessarily lead to cancelling the whole contract. Why? Because the person who took advantage of the other, they did not necessarily know that they were dealing with someone underage. 
· Ex: at university you assume all are adults, but not all are. If you sell phone for $800 and someone says yes, you assume it is an adult – but they could be 17! In this case, if the sale is contested, you would have to go to court and say don’t cancel, I did not know. I know the price is too much, but I will lower the price to something reasonable. 
· Articles for Consent Page 282:
· Consent: 1398 definition of how consent is to be done, keep in mind EXPRESSLY and TACETLY
· 1399: says what can hurt or vitiate consent
· 1400/1401 talks about error
· 1402/1403 talks about fear
· 1405 talks about lesion, affects minors and people under protective supervision
· 1416 defines lesion
· 1406 (second paragraph) exploitation can be done in 2 ways, either I am selling phone for a price that makes no sense, or selling an item at a price that makes sense, but to a person where there is no way they could afford it.
· 1407: person whose consent has been vitiated can apply for annulment of contract, when caused by fraud of fear, you can get annulment and damages, with lesion if you are in good faith and you didn’t know, you can apply for reduction of obligation instead of annulment
Nullity: 
· Absolute: When a contract will always be null because it violates public order and must be null to protect the public (regardless of who would make such a contract or the circumstances under which it could be made). 
· Ex: give to $50 to go beat this guy up, commit any crime, surrogate contracts are illegal in Quebec
· Relative: when the contract is technically valid, but the particular circumstances made this contract invalid. 
· Links to capacity and consent. 
· Would normally be okay, but because of this thing that happened, it is not okay
· Only the person who was the victim that can raise relative nullity.
· A contract that is relatively null can be confirmed. 
· Confirmation means that after the fact, after everything quiets and it is no longer an issue, even though you were a victim, you can keep the contract). 
· Ex: you as a jmsb student look at stock market and have a kid and teach your children about the stock market and they buy shares with it (500 shares at $5 each). You then find out that shares are worth 50 cents each. You can then go after that person and annul the sale. While you are doing this, suddenly the company shares go up to $25. Suddenly, you want to not cancel. When it is relative, after the fact the contract by turn of event benefits you, you are allowed, now with all cards on the table, you are able to keep the contract and it becomes a valid legit contract. 
· If a contact gets annulled, then it is deemed never to have existed (not saying it stops now or is resolute) 
· You have to put the parties back in the situations they were in before. 
· Money and item go back to original state they were in before the contract.
· Articles for nullity:
· Pg. 283 1416 which contracts can be annulled?
· 1417/1418 absolutely null
· 1419/1420 relatively null
· 1421 if you are not sure which nullity it would be, then it will be presumed relatively null
· 1422 contract that is null is deemed never to have existed

Interpretation:
· Sometimes you will have a dispute on a contract as situation is not clear and it will require interpretation. 
· If a text is clear then it does not require interpretation. (EX: passport, type or print in CAPITAL LETTERS).
· If something is unclear, the first rule is that the intention of the party must be what the parties want, so you can look above word-for-word what it says. 
· Where do you look? 1426
· At the nature of the contract, 
· The circumstances in which it was formed
· The intention
· The interpretation that has already been given
· The usage
Articles relating to Interpretation:
· 1427: the clauses of the contract must be interpreted together. You cannot isolate each paragraph, you have to consider them as a whole.
· 1428: a clause that is given a meaning, must be privileged over a clause that interpreted will have no effect. If it’s in a contract, it’s because you want something to happen. If a clause has no effect, it is not important.
· 1429: words susceptible to two meanings will be given the meaning that best makes sense for the contract
· 1431: ex: if you are a mechanic and you repair cars, and the SPVM is having a contract with you for maintenance of their vehicles, the contract would be interpreted, as an exclusivity contract, that it would include the police cars and vans, but not helicopters, even though it says “vehicles”.
· 1430: when you write contracts you can’t just cover a wide situation, if you know there could be a specific situation that occurs. If you want to emphasize a specific situation, it does not mean that everything else that does not fit will not be covered.
· 1432: depends on where the problem occurs. In favour of the person who contracted the obligation. Ex: you two have contract, you will lend her $500, and she will pay back $550 in 6 months. Your obligation is to pay back, hers is to lend. If the problem is around lending the money, or if it occurs at the time of repayment when she has obligation to pay back.
· Exceptions: if you are in presence of contract of adhesion or consumer contract, then if there is a doubt in interpretation, it is always in favour of the adhering party or in favour of the consumer. 
What happens if a contract is not respected?
There are two possibilities:
1. Get compensation
2. Force the other party to respect the contract

If you want to go execution and want to force the other party to follow, you will ask the court for an injunction. This is an order from the court to do or not to do something. When you go to court, an injunction has 3 steps:
1. Provisional: good for 10 days
2. Interlocutory: work until a final decision
3. Permeant: final judgement
In court, always ask for permanent injunction, may also ask for the other two. All work differently. Injunction is one of the most intense procedures because everything happens very fast. 
Injunction Requirements:
· Provisional
· There is an emergency
· It will create an unavoidable prejudice that you cannot repair: if the injunction is not granted, I will suffer this, and cannot be fixed
· You have to show the balance of inconvenience: have to prove that if the court does not intervene, you will suffer more prejudice than the other side
· You have to show the appearance of law: have to show that your case, you have a decent legal argument. Not necessarily that you are right, but that you have a good case.
· Interlocutory:
· All except the emergency
· Permanent:
· Based on the law.
· Safeguard Order: 
· When there is a hole because between the 10 day and the interlocutory (provisional expires)
· To cover that period in between you can ask the court for a “safeguard order” 
· Requires the same things as provisional. 
· The court has a lot of discretion in how long they have to do this.

Compensation: 
· 4 types of damages you can get. You can combine them!
· Present: Damage that you have already suffered.
· What you ask in a normal case. 
· Ex: If you go to court, say you’ve been dismissed from your job, lawsuit for wrongful dismissal, in court may be 1 year later you would ask for damages until the present (loss of income).
· Future: damage that you will get in the future; have not suffered it yet. 
· In order for the court to award future damage, they must be convinced that you will incur this damage in the future – not hypothetical. 
· There needs to be an element of certainty - Must have proof; the courts will want to see a significant level of proof before awarding those damages.
· Ex: If dismissed after 3 months after 3 year labour contract, trial 1 year later, it will be the rest of the contract. If supposed to deliver goods, I need them to make a product, cannot make because you didn’t deliver, I can’t make them and will lose out on my contracts, that is a certain damage. 
· Punitive: damages that can be awarded under 49 of the charter
· If you infringe on a right in the charter intentionally, you get punitive damages
· Penal: 
· For penalty clause, this is because in court you are going to have to prove there is a damage and a link between the link and the damage (if you want someone to be responsible civilly). 
· In contractual, must prove contract was not respected (fault). 
· In order to avoid having to prove your damage, have a penalty clause in the contract: if they don’t respect their obligation, you can go after them – the penalty will be the damage. 
· Ex: if you miss your delivery, you are responsible for margin of profit $20,000. However, normally when you get a penalty it means you cannot get the penalty and the execution. One or the other – unless the penalty is not for defaulting on a contract, if the penalty is about being late for your obligation. 
· Ex: say your delivery is late, penalty $500 a day late. When penalty tied to being late, you are able to collect the penalty and force them to respect their obligation.
· Pg.  278,279 explains each one and the articles related.
Cases
Giroux v. Malik
Main Facts:
· 2 parties: Giroux plaintiff, Malik defendant. 
· Malik has property in Laval sells it to Giroux. 
· Giroux wants to build a house, but has limits on septic system. 
· Malik sold for $45,000, but when they went to city hall, they said you can’t build a house there because you can’t have sewage
· Giroux and husband sued Malik for the $45,000 and for $10,000 damages for having time to get money back and living temp in apartment. 
· Malik lost because he said that he told their realtor about it, but they said they did not know and Malik was not clear. 
· In a previous attempted sale, he made it clear and the sale did not go through, so this time he was not clear. 
Decision:
· Malik has to pay $55,000.
Legal Reasoning:
· Error by fraud: The consent saying that “if I knew I couldn’t build I would have never bought”. 
· Pg. 294 they put the article about consent and error, also that fraud may result from silence and concealment (case here). 
· In the case says that the course finds that there’s been “dol” on the part of the seller. Dol is when you hide to convince someone to do something.
· When its error that was resulting from fraud, it means that one party is in bad faith, so on top of annulment, you can request damages. 
· Action was granted. The $45,000 was given back to the buyer and he was also awarded $10,000 for damages, and land went back to the seller. 
· Contract was null – relative nullity: selling the land was not illegal, but was due to circumstances of the sale

Peter v. Fiasche
Main Facts:
· Biagio Fiasche was looking to sell his restaurant, called Gino’s (a smoke meat place)
· Found out someone he knows, Gucciardo, was a potential buyer, offers to sell to him
· Gucciardo realized the reason this business makes money is because they use a double accounting system to scam the government. 
· Gucciardo family proceed with buying the restaurant, they lose the restaurant, the put an action against the seller and want to annul the contract. 
· Page 300 second to last paragraph: he soon learned the restaurants special accounting system. 
· Summary: it was not a profitable restaurant and the only way it could be interesting is that the buyer had to continue the tax scam that the seller was doing. 
· Here, if you have a contract whose element of condition of formation of the contract is to continue a tax scam, the consequence is that the contract is null – absolute nullity, against public order. 
Legal decision:
· The cause of the contract was the tax scam - no way it would have been made without it. 
· It makes the contract illegal. 
· Then judge went further, said: 
· The buyer (Gucciardo) knew about the tax scam and still made the purchase of a business based on a scam, you failed miserably then come crying to the justice system to help you out. Bottom of p309. 
· Reasoning is 3rd last paragraph on p310:
· The primary objective is not to punish a transgressor, but to ensure between the transgressors themselves, or as between them and society at large, one should not profit unduly from the annulment of the illegal bargain. 
· “If I don’t help the buyer, then the seller wins”
·  When the business had failed, the seller had repossessed much equipment. 
· Judge decided if he did not act, the seller would really unduly gain from the contract. 
· So they had to reimburse the price of purchase, the seller got back the shares of the business, and all damages were rejected.
Carrefour Langelier v. Cineplex Odeon Corp.
Main Facts:
· The Carrefour rents a space to a movie theatre to Cineplex 
· Before they open, Cineplex goes to see Carrefour and says they want to sign a lease to Guzzo and allow them to run the cinema. Carrefour agrees.
· When the cinema opened, there was a Guzzo sign, not a Cineplex sign
· Then Carrefour and Cineplex get in fight over the lease.
· Even though Carrefour agreed to the deal and Carrefour said Guzzo could operate the Cineplex theatre, they said he wasn’t allowed to put his own sign
· They come and say you know what, you don’t have the right to be here, remove your banner put the other banner like was decided. 
· On p322 it says Carrefour was in bad faith and wanted to harm Guzzo
· They are asking for a permanent injunction. Looking at Carrefour’s situation, whether they have one theatre or another does not affect them much. 
· Because Guzzo must make many changes, the inconvenience balance is clearly against them. 
Decision:
· Permanent is only under the law, judge decided to honour that contract and order a permanent injunction.
Copiscope Inc. V. TRM Copy Centres (Canada) Ltd.
Main Facts:
· Case at court of appeal. 
· This was an appeal over a hearing for an interlocutory injunction. 
· There are two companies who will install a photocopier in a store and share profits with store owner: Copiscope and TRM 
· TRM is the one that was at first operating in Montreal. 
· They come and they have these contracts and in it there is (p327) a noncompetition covenant. 
· This says that TRM puts in machine and in the meantime store owner agrees that until 1 year after termination date, not to offer services within 25 miles of business location (Extreme).
· Copiscope comes in and decides to go after TRM customers, offers them a better deal, brings form to annul TRM contracts. 
· TRM starts losing customers. 
· They want their contracts with customers to be respected, and for Copiscope to stop inciting their clients to violate the contract. 
Legal Reasoning and Decision:
· The judges analyzed the validity of the noncompetition clause, and set out the principle in the juris prudence (p331) because they are going for the injunction, the person has not signed any contracts. 
· When they analyzed the 25 miles, 1 year clause, they decided that it is unreasonable. 
· Also, they looked at the contract and said that when TRM came to the owners with the agreement, it was already prepared, fell within contract of adhesion. 
· Judges also have the power to remove abusive clauses in contracts of adhesion or reduce their effect. 
· Was also an argument of jurisdiction. Said law of Oregon, and future in QC.
· Law decided decision of the court would be effective in all jurisdictions. 
· Court of appeal overturned the decision of the superior court and cancelled the contract.
Chapter 7: Employment Law
Paid Holidays:
· You are going to have vacation. 
· If you’ve worked less than a year, you get 1 day per month that you worked. 
· After that 2 weeks, 
· After 5 years, 3 weeks. 
· You often here the term vacation pay or 4%. Why do we use this term? 
· Because when you have you r salary, you are paying on top of your salary extra money to get for your vacation. 
· 4% because it assumes you have 2 weeks of vacation, 50 weeks of work, and 50/2=0.04. 
· So for each week that you work you get an extra 4% that can be used to your vacation. If you quit before you use your vacation, they have to pay you. 
· This amount will change based on your situation:
· General rule, 2% per 2 weeks that you have of vacation. If you don’t take vacation, the employer must pay it at the end of the year.
Stat Holidays:
· How it works is for the 4 weeks prior to the stat holiday, you will get 1/20th of the salary. 
· The idea is to give you what you made on average on the past month for that holiday. 
· MISTAKE IN BOOK: when they list the stat holidays, you have st Jean Baptiste, it is not in the labour standards. 
· It is a different law, the fete nationale act, it ends up being the equivalent, but the scheme is a different formula. 
· Technically not a state holiday. 
Maternity and Parent Leave:
· Also, in the book, READ 226-230 - in your book, it will say that the leave is unpaid. Why is it written like this? 
· The labour standard will deal with your job and the right to return to your job. 
· According the labour standard act, it is an unpaid leave, as you do not get money from that law. 
· However, you do get some money because of a different law, the act respecting parental insurance, linked to the deductions on your paycheck. 
· Labour standards deals with right to return to job, parental insurance pays you while on leave. 
Termination:
· On page 230 there is a table that talks about section 92, notice of termination, depending on how many years you have to give notice. 
· We saw that in the civil code article 2091, which deals with what happens if you are terminated without cause, and your reasonable notice. There is a way of dealing with this in civil code and in labour standard. 
· Which to use? 
· Both are at your disposal - if you are an employee, you can claim your indemnity under either. 
· The civil code will be more generous than labour standard, but if you file a complaint with labour standard commission, they will only give you the number in the act. Through civil code, you have to sue your employer and go to court. 
· With the labour, they represent you for free.
Types of complaints you can make with the labour standards are:
1. Pecuniary:
· Means it’s about money – unpaid wages, holidays, etc. 
· Usually the employer owes you money. 
· The deadline of how it works is when you file your complaint, you can go back one year.
2. Art. 124: the article dealing with dismissal for insufficient cause.
· The difficulty here is to understand how it is different than under the civil code. 
· In art 2094, it says they can terminate with serious reason (dismissed from your job). 
· The delay to file it is 45 days from date of dismissal, and in order to use that recourse, you need to have been working for that employer for a period of at least 2 years. 
· How do you assess if it was a dismissal according to this article? 
i. Had to have been fired from your job
ii. Somebody else is doing the work that you were doing now for the employer (you were replaced). 
iii. Job must still exist (you have right to ask for your job back)
· If they terminate you because they are abolishing your position, it applies to civil code and they have to pay you. 
· If you file art 124, what can the labour commission do? 
i. Art 128 says. Usually reinstating or pay, but they have lots of power. They can do what they want.
· Dismissal: you must have cause or disciplinary reason
· Termination: there is a reason
· General rule: was the person replaced?
3. Psychological harassment:
· New notion arrived in early 2000s. 
· Have90 days from the last incident (longer delay because it takes a while for people to realize what happened)
· Definition is in 8118 on page 234: 
i. Must be repeated actions: Verbal comments, actions, gesture, affects dignity or psychological integrity. 
ii. Single serious incident with lasting impact also counts. 
iii. General rule is it must be repeated, but if it happens one very big, it can also apply. 
· Here the employer has an obligation to take reasonable action to prevent it. 
· This is why you have policies on psych harassment, where you can file complaints, etc. 
· Also, if the employer is aware of a situation, they must stop it. They must take reasonable measures. 
· It is not always between employees. That is the easiest way to deal with it as the employer has management power over all of them – they have a way to have an effect. 
i. But, it can happen in contexts with no employees, ex: clients harassing someone every day. The store has no control on the person, but they can still do certain things.
4. Prohibited practice:
· Delay also 45 days. 
· There is a list of them:
· Ex: you cannot fire a pregnant women. You got sanctioned because you files a previous complaint.

Back to civil code! Page 232.

Employed vs. Self-Employed
· We saw the labour standards and how it applies to employees, but sometimes you have people who are self-employed.  
· These people do contracts such as in 2098. 
· In 2099, it tells you the contractor is free to fulfill the contract and there is no relationship of subordination - here the contactor is the person that will choose how to accomplish their task. That’s a general rule. 
· Not always as clear cut: It’s very important to be able to classify between employees and self-employed because it can be tempting for the person providing the service, who are looking forward to being self-employed as they can deduct expenses. 
· For employees you have deductions at source. 
· If you give no benefits but the minimal, it will cost about 14% extra. 
· Many places have employers who say it is better to have self-employed as you don’t pay that 14%. 
· The way that you pay the person, invoice or on payroll, is irrelevant in deciding employee vs self-employed. 
· Level of direction of the employer:
· If you have a work schedule and must come in the office from 9-5 Monday to Thursday, that is employee. 
· If the agreement says you will work 20 hours a week whenever you want, that is more self-employed. 
· Working tools:
· If you provide your own tools, then you are more self-employed. 
· If it says you use our computer and software that is more employee. 
· Entrepreneurial risk:
· When you are in business, do I have a risk? 
· If I have a risk of losing money, then I am self-employee. 
· The employee ha salary and gets paid, while self-employed people have risk and could lose money if things go badly. 
· Article 2109: you must pay agreed price in the contract. You cannot refuse to pay and contractor can’t charge more. Once you agree on a price, no one will be able to change it. 
· Error:
· Ex: treat somebody like they are self-employed, and you pay their invoice, but they are actually employees. Then when the relationship terminates, then the self-employed person says they were really an employee. Now they can apply to get their benefits. Eventually it will catch attention of revenue Quebec. 
· When they see the issue, they will ask for their deductions from the employer. The employer will have to pay double the part of the employee that they didn’t do, you fees, and a penalty of 15% on top of that plus interest.  So, not worth it for that little 14% benefit.

Obligations
· Article 2100: when you have obligations under the contract law. There are two types: means and results.
· Obligation of means: if you go see a doctor, you will expect that they will look at you and get a diagnosis and recommend some treatment
· You would have to say that the doctor misdiagnosed and the way he did it he was negligent. If a lawyer goes to court, he will do his best but cannot guarantee a win.
· Obligation of results: if you hire a construction company to build you house, you don’t want them to try hard, and you just want your house. It would be based on results. 
· You have to prove that the results were not there and the other party can only use superior force as defence (earthquake, something major event).
Cases:
King vs biochem
Main Facts:
· And it’s a case of dismissal – Dr. King was dismissed and then there was a lawsuit saying it was not a dismissal and this is all the money I am owed. 
· King was fired less than 1 year after being hired. 
Legal Reasoning and Decision:
· The judge comes to the conclusion that the employers case was flawed – no warnings, other things untrue and more gossip. 
· Biochem did not document their case or follow the steps, could not show that there was grounds for dismissal so consequently, 
· Biochem would have to pay the money. 
· King claimed $280,000, got $240,000. 
· Of the damages claimed, one was for the loss of the bonus (pg. 242) 
· Insufficient evidence of the bonus. 
· If you want to sue for the bonus you would have gotten, this is a future damage, which you can only get when certain. 
· In order to claim a bonus, you must show that the bonus is something that would be given quasi automatically – no way you wouldn’t get it. 
· If the bonus is tied to performance, you can’t show that you would have gotten it for use. 
· It is explained in 2nd paragraph of pg. 242. 
· She did not get the bonus, but got everything else.

Dubé vs Volcano Technologies Inc.
Main Facts :
· The plaintiff (Dubé) was terminated after working 26 months. 
· Job has annual salary of $27,000 and car allowance and possibility of annual bonus. 
· Contract on page 245 sates date employment starts and that it can be terminated at any time for serious motives, and then with the notice according to the labour standards act. 
Legal Reasoning and Decision:
· Here, they came to the conclusion that while they did not have cause to terminate, the court granted 18 weeks, but because he was already paid 2 week by the employer, than the full amount he would get would be 16 weeks. 
· In fact the person here for $22,460.
Hasanie vs Kaufel Groupe Ltd.
Main Facts:
· Case where Hasanie lost their job after there was an acquisition, and the job descriptions changed
· The person was saying even though it was a constructive dismissal (normally this is because you left on your own), here it is different
· The person at first was laid off
· Then they discovered something and said not laying off, firing with cause (end of 249). 
Legal Reasoning and Decision:
· What does the court say? 
· You cannot anticipate constructive dismissal in the context of an acquisition. 
· It is normal that there are changes.
· You have to give them time to make the appropriate adjustments. 
· And they came to the conclusion that here was no constructive dismissal, and the dismissal was justified.
Constructive dismissal: I don’t want to fire you pay compensation, so I will make your life hell until you quit. Take away responsibility, make you work late.

Copyfax Inc. v. Lambert  IMPORTANT FOR EXAM
Main Facts:
· Here because of a noncompetition clause, Copyfax is seeking an injunction so that their former employee will stop doing business and soliciting with their clients, trying to take away their business. 
· What is the process if you want to analyse a non-competition clause? What do we look at to decide if it’s valid? The requirements? 
1. Has to be written (the clause)
2. Is it limited in time, place and type of employment to protect he legitimate interests of the employer
· Here, what were these conditions? 
· Not to go into photocopy business or accept job with any employer in Montreal, Laval, or anywhere within 25 miles for 14 months. 
· If you accept a job in that field, you will pay $6,000 (penalty clause). 
Legal Reasoning and Decision:
· Says 14 months is beyond range of reasonableness.
· It was also an interatrial injunction. 
· The legal reason is that the time is unreasonable, there is no appearance of law with that. 
· They also comment on the invocatory injunction on the balance of evidence. 
· No proof the solicited former clientele. 
· Also the area of 25 miles of Montreal and Laval, they had no option of having a livelihood. 
· Even with balance on inconvenience, it favours the employee at the balance of the interlocutory state. 
· Case states that injunction was granted. 
· When you read the case, you realize that when you ask the injunction, give the order to do all these things, here the judge did not grant all of them: only half of one point of the whole injunction list. 
· Technically it was granted, but they did not get what they wanted at all. 
· Where it says each party pays its own costs - the notion of costs in law, is the money you give the court, pay the bailiff, other costs necessary to send a case to trial. So the losing party pays the costs of the winning party. But a judge can modify this. 
· Here, because they gave a small injunction to part of the motion, to return some documents and to not do business with current clients of their business (that’s it). 
· Because it was limited order, they decided they could each pay their own costs.
AR Mediacom v. Bergeron
Main Facts:
· Noncompetition clause again. 
· Bergeron asked for provision, inerlocarty injunction and safeguard order where the court has a lot of discretion. 
· The clause at bottom of 263, where it was a super wide interdiction that would go 3 years. 
· It was a wide territory – Canada. 
Legal Reasoning and Decision:
· The court didn’t bother with it for long. 
· Middle of 264 – substantially beyond what was necessary. 
· Not it’s too much, but it’s totally out of the frame.
Chapter 9: Civil Liability
· You have probably heard of a case where a lady spilled hot coffee on herself and sued McDonalds for $2 million. 
· In Quebec this is a civil responsibility. 
· These cases involve a very wide range of possibilities, but we will be introduced to the concepts contained in civil liability. 
· The McDonalds case, the lady recently was able to speak out about the case – it was settled out of court. 
· That arrangement, McDonalds asked the lady to keep everything confidential. 
· It fell through and we learned that he lady was used to demonstrate the case of frivolous lawsuit. 
· In the states they were all suing for no reason. 
· Recently, the clock kid was arrested and interrogated. 
· Now the kid is selling the school district and the state of Texas for the prejudices they made him suffer as the case of racial profiling and the abuse of being detained against his will be police officers trying to get him to confess. 
· In all companies you are responsible for actions and wrongdoings of your employees. 
· So if one of your employees acts in a non-proper way or injures someone, they will be blamed, but they won’t hold full responsibility – the company will. 
· Ex: For coffee lady, they looked at the coffee machine and the temperature was over boiling, but he gave her the coffee anyway because his superiors told him to. 
· Ex: If you sell a TV and it blows up, the seller, distributer, and manufacturer are all responsible.
Contractual vs extra contractual: 
· Contractual: I have an agreement with my landlord: when I go to my apartment and there is ice on the stairs going up, my landlord has the job of cleaning it and making sure everything is safe.
· Extra-contractual: I invite a friend to my apartment and he falls on the ice; the landlord is responsible, but my friend has no relationship with the landlord. 
· I go to a bar and get in a fight, he punches me in the face, my nose is broken, I have no contract with this dude, and it is extra-contractual. 
· Then, once we have established this distraction, we will go deep into the elements that must be proven:
Personal Liability:
1. Reason: is the person using it? 
· If I have a handicap, mental disorder, or a kid, the law says they are not endowed with reason, therefore they cannot be found responsible for their actions. 
· Ex: kids on bus, bullies the other kid, and accidentally slashes his face. He may not have knowledge of his doing, but what will happen in those instances, the person held responsible will be the parents or immediate guardians at the time. He may be responsible if his parents prove that they raised him well. 
2. Fault: this is when we determine what fault it is, and whose fault it is. 
· Ex: Again, invite friend to house, the slip on ice landlord didn’t get rid of, landlord is at fault as he did not do what he agreed to do
3. Damages: there are 3 types of damages
· Physical (Bodily/physically harmed)
· Moral
· Material
· Ex: if friend twists ankle on your ice and can’t work (physical) and rips his pants (material) and loves to play hokey but can’t anymore (moral)
4. Causal link: must prove that it was landlords fault. Was friend careful? Was he drunk? We must prove that fault causes damages to succeed with a claim for compensation under Civil Liability.
Defences:
· Victim’s Actions: could be partially or wholly the victim’s fault
· Person being sued may be found responsible for only a portion or none of the damages
· Known as contributory negligence
· could also be entering an activity where they know there is risk
· make them sign a waiver
· The Good Samaritan: someone caused damages in the process of helping others
· Ex: Injuring a person while performing CPR
· Person is free of any responsibility of damages that were unintentional or could not be foreseen
· Superior Force: not in control of the person being sued
· Ex: earthquake, flood, etc.
· Another person made it worse
· Having committed a fault, another person comes along and commits an even greater fault that finally causes injury
· Ex: child gives fireworks to father, he gives them to an employee. Employee then used them and injured a child. It was decided the father’s fault.
· Improper Use:  object used incorrectly, or for improper task
· Ex: person using hair dryer to remove paint starts a fire
Indirect Liability:
1. Parents: when parents are held responsible for the acts of their child
· Someone who suffers on behalf of a child can:
· Sue the parents
· Sue the child if he is over 7 years
· To sue parents, must meet 3 conditions:
· Child must be a minor
· Parent must have legal authority over the child
· Damages must be the result of an act or fault of the child
2. Non-parents: someone other than the parent held responsible for a child
· Babysitter, teacher, etc.
· Must meet same conditions as above
· Non-parent must prove adequate surveillance or education over child during the delegated authority
3. Employees (1463): business/organization held responsible for damages caused by employees while carrying out their duties
· To prove incident, must prove:
· Person causing damages was an employee
· Employee was at fault
· Took place during employment
· Employer has control over employee (authority)
4. Animals: owner of an animal who has injured or caused damage to property of another party
· Animal must be domesticated
· Owner and other person given custody of the animal may be held responsible
· Damages need not be the result of direct contact
· Ex: animal runs at cyclist, who crashes
· Owner can invoke superior force (domestic animal becoming rabid)
5. Buildings: owner of an immovable held responsible for the damages caused by its partial or total ruin
· Can sue owners for failure of repairs or defective construction
· Onus rests on owner
· Can rebut by claiming it was victim’s fault, or superior force
6. Manufacturer, seller, distributor: responsible for movable property for damages caused by safety defects of the product
· May caused damages due to being improperly manufactured
· Design could be at fault
· Damages could be caused by improperly preserved or presented products
· Product could cause damages due to improper use as a result of lack of information or indications of safety hazards
· Burden is on manufacturer and seller for labelling and safety instructions
· If product has safety defect, all could be all fault (M, S & D)
· Responsibility can only be avoided if victim knew of the defect and bought it and used it anyway
7. Thing: person in control of an object held responsible for damages caused by the object, movable or immovable
· Person only needs control over object, not ownership
· Ex: heater blows up, hurts someone. Regardless of who owns it, the controller is responsible
Limiting Civil Liability:
· Limits imposed to balance individual rights and wellbeing of the collective society
· General ideas:
· Reducing individuals’ insurance costs
· Curtailing excessive litigation that could burden the court system
· Automobile insurance act, worker’s compensation act, act respecting industrial accidents and occupational diseases
· Creates no-fault system in Quebec: government directly provides compensation to victims and removes their right to rue the person responsible for causing the damage
Cases:
Case of Harris v. Ostromogilski
Main Facts:
· Each party accuses the other of having been the instigator in the skirmish
· Harris rented taxi from Ostro, visited every once and a while to pay
· Visited one day, discussed a bit, things got heated, Harris decided to leave
· Ostro claims that Harris tried to punch him, and he was acting in self-defence when they fought
· Harris claims Ostro punched him
· Police officer arriving on the scene claimed Ostro’s hands were swollen and Harris’s face was bleeding
· Harris was out of work for 2 weeks and claimed damages for lost wages, disability, and property
Legal Reasoning:
· Article 49 says violation of person’s rights must be illicit and unintentional
· Judge ruled it was both
· Defendant (Ostro) was convicted of 2 criminal charges and fined $2,400 plus costs
· Taking in account another case, most damages were added
Decision:
· Each party pays their own costs for delayed trial not at fault of the defendant
· Harris’s action is well founded to the extent of $5,880
Case of Walker v. Singer
Main Facts:
· Couple met, had brief relationship
· He claims she went into his room and destroyed some of his clothes
· She accused him of sexual assault and battery, later withdrew the charges
· She pleaded guilty to charge of mischeif, was discharged
· He is now suing $78,800 for replacement of his clothes and damages caused by the false allegations she made
Legal Reasoning:
· Regarding mischief and theft, her claims that the abortion before destroying his clothes are not relevant to the civil liability, for destroyed and stolen clothes, unlikely that she could have stolen as much as he claimed. Decided total $700
· Sexual assault complaint: he says they never slept together, she says they did a lot and she got pregnant. Court said they both wrong – no way it was as platonic as he said, but sexual assault was not consistent with his attitude either. Decided that her false claims were defamatory and said she must pay $2,000
Decision
· She had to pay $7,760 plus interest for damages, and $3,000 in punitive damages
Case of Farmakis v. Canadian Tire 
Main Facts:
· Farmakis bought a ladder in Canada, brought it to Greece, it buckled and he fell, resulting in him being hospitalized
· Ladder was inspected by experts, decided that the ladder was sound and there was no way it could have broken in this way
· Farmakis claims the ladder came with no capacity label, there were no Canadian Tire employees to ask, and that there were no signs at the store highlighting the features of the ladder
Legal Reasoning:
· Looking to manufacturer, no evidence of negligence was observed
· Law is clear that defendant had duty to warn
· No proof that they didn’t!
· Because Farmakis removed the labels, makes his claim impossible to prove which were there to begin with and which weren’t
Decision:
· Case was dismissed as Farmakis has no evidence, and a 5-step ladder should not, within reason, need a warning
Case of Walford v. Jacuzzi
Main Facts:
· Appeal (Trial judge ruled it was the family’s fault)
· Family installed slide at their pool, daughter slid down it, broke her neck and became quadriplegic
· Trial judge decided that Jacuzzi was guilty of having inadequate warning label on the product, also decided that was not the cause of the damages – that was the daughter ignoring her mother’s instructions to go down feet first
Legal Reasoning:
· Appeal applied the “but for” test and decided that since Mrs. Walford would not have installed the pool if she had been warned about the dangers, the respondent was partially at fault
· Daughter was also at fault, as she ignored her mother’s instructions
Decision:
· Decided that the trial judge was correct in ruling, except that daughter was only responsible for 20% of negligence, therefore to award damages accordingly
Case of Morse v. Cott Beverages West
Main Facts:
· Girl was opening a bottle of pop, couldn’t do it with her hand, so she used a nutcracker to twist it off. 
· It popped off and hit her in the eye,  she needed medical attention 
· Eventually it went back to normal, except she developed a small cataract that did not affect her vision
· No dispute of product being defective – argument is that she should have been able to open the bottle with her hand, and even with the nutcracker, it should not have exploded in her face
· Plaintiff says the problem is with Cott’s bottling system
· Bottling system comes with clear guidelines for quality and inspection
Legal Reasoning:
· On day of production, Cott bottle lids were twisted on above recommended resistance, so Cott has therefore breached the statutory warranty of quality and fitness
· Cott says that the tightness was above that recommended by the bottling machine manufacturer, but that it was still acceptable. Court dismissed this.
· Sunfresh is also deemed responsible as they own the brand
Decision:
· Morse is entitled to double column 3 taxable costs as against defendant Cott. 
· No other party will be entitled to costs
