COMM 315: Business Law & Ethics
REVIEW NOTES


C H A P T E R  1
Introduction to Law

“A system of principles and rules of human conduct, being the aggregate of commandments and principles which are either prescribed or recognized by the governing power in an organized jural society as its will in relation to the conduct of the members of such a society, and which it undertakes to maintain and sanction and use as the criteria of the actions of such members.”

1. The Role of Law in Society Today

1.1. Law ensures security, peace-keeping function, minimizes disruptions of the equilibrium in society.
1.2. Enforces standards of conduct in the community.
1.3. Law maintains the status quo.
1.4. Enables people to exercise their right to express themselves as individuals.

2. Law & Justice
2.1. Are they the same? 
· EX: Doctor speeding to save a life gets a ticket. (this is legal but is it just?) Supreme Court of Canada: ‘No system of positive (written) law can recognize any principle which would entitle a person to violate the law, because in this view, the law conflicted with some higher social value. Such doctrine could well become the last resort of scoundrels and…it could very easily become simply a mask for anarchy’

3. Law & Ethics
3.1. Can they be distinguished?
· Since ethics is a set of principles or moral values of a society it can be argued that the law is a reflection of these values however, in some cases, actions may be legal but unethical.  A company that manufactures their products in a developing country for next to nothing, this is considered legal but it is certainly unethical.

4. Domains of Law

4.1. PRIVATE vs PUBLIC
· Private law: Consists of the rules that regulate the legal relationship and obligations between individual citizens. 
 Contract law, Commercial law, Property law, Civil Liability law 

· Public Law: Governs the relationship between citizens and their state or nation or country. 
Criminal law, Taxation law, Highway law, Language laws, Bankruptcy laws, etc.

4.2. CIVIL vs COMMON
· Civil law: the fundamental basis for law resides in legislation. The law, which is based on general principles, is largely decided upon by governing officials who then codify them into a systematic organization of statutes within their respective subjects. 
 Decisions in court must be based on the letter of the law (written law), without taking into account any previous judgements, in other words, emphasis on legislative supremacy.

· Common law: The basis for law is grounded in the principle of precedence and case law or jurisprudence. 
 Court decisions must take into account previous judgements or similar nature to apply similar judgement.
· Canadian legal system is a combination of both civil and common law. (public law + common, private law + Québec civil code)

4.3. SUBSTANTIVE vs ADJECTIVAL
· Substantive law: the part of the law where we can find the ‘substance’ of our rights.
· Adjectival law: contains procedures enabling us to obtain what is rightfully ours under substantive law. (procedural law)

5. To Sue 
· Creditor: person who claims to be owed money, services or goods by someone.
· Debtor: person who owes money, services or goods to someone.
· Plaintiff: A creditor who takes legal action against a debtor who owes him or her money, services or goods.
· Defendant: A debtor who is sued by a plaintiff.
· Prescription: legal method which the civil law establishes for a person to acquire or lose rights by the mere lapse of time.  Prescriptive periods ex: 10 day delay to appear or to plead to a civil action. 

6. A legal System
·  Structure  Law  Administration and enforcement of the laws.

C H A P T E R  2
The Québec Legal System
“The rule of law as a principle of legality - the notion that governments can do nothing except that which they are authorized to do by law, and individuals can do everything except that which they are expressly prohibited from doing by law”

1. Sovereignty
· Power conferred on nations of the world, citizens of each nation have absolute authority and power to govern themselves. This authority is generally exercised by representatives of the people (elected officials).
· Canada became a sovereign nation in 1982

2. Canadian legislative process
· House of commons (elected members) 338 seats
· Senate (appointed members) 105 seats
· Queen (represented by Governor General- David Johnston)

3. Québec legislative process
· National Assembly(elected members) 125 seats
· Queen (represented by Lieutenant Governor- J. Michel Doyon)






4. FEDERAL vs PROVINCIAL DOMAINS

· Federal:

	1. Repealed.(44)
	9.Beacons, Buoys, Lighthouses, and Sable Island.
	19.Interest.

	1A. The Public Debt and Property.(45)
	10.Navigation and Shipping.
	20.Legal Tender.

	2. The Regulation of Trade and Commerce.
	11.Quarantine and the Establishment and Maintenance of Marine Hospitals.
	21.Bankruptcy and Insolvency.

	2A.Unemployment insurance.(46)
	12.Sea Coast and Inland Fisheries.
	22.Patents of Invention and Discovery.

	3. The raising of Money by any Mode or System of Taxation.
	13. Ferries between a Province and any British or Foreign Country or between Two Provinces.
	23.Copyrights.

	4. The borrowing of Money on the Public Credit.
	14.Currency and Coinage.
	24.Indians, and Lands reserved for the Indians.

	5.Postal Service.
	15.Banking, Incorporation of Banks, and the Issue of Paper Money.
	25.Naturalization and Aliens.

	6.The Census and Statistics.
	16.Savings Banks.

	26.Marriage and Divorce.

	7.Militia, Military and Naval Service, and Defense.
	17.Weights and Measures.
	27.The Criminal Law, except the Constitution of Courts of Criminal Jurisdiction, but including the Procedure in Criminal Matters.

	8.The fixing of and providing for the Salaries and Allowances of Civil and other Officers of the Government of Canada.
	18.Bills of Exchange and Promissory Notes.
	28.The Establishment, Maintenance, and Management of Penitentiaries.










· Provincial:

	· 1.Repealed.(48)
	· 9. Shop, Saloon, Tavern, Auctioneer, and other Licences in order to the raising of a  Revenue for Provincial, Local, or Municipal Purposes.


	· 2.Direct Taxation within the Province in order to the raising of a Revenue for Provincial Purposes.
	· 10.Local Works and Undertakings other than such as are of the following Classes:(a) Lines of Steam or other Ships, Railways, Canals, Telegraphs, and other Works and Undertakings connecting the Province with any other or others of the Provinces, or extending beyond the Limits of the Province:(b) Lines of Steam Ships between the Province and any British or Foreign Country:(c) Such Works as, although wholly situate within the Province, are before or after their Execution declared by the Parliament of Canada to be for the general Advantage of Canada or for the Advantage of Two or more of the Provinces.

	· 3.The borrowing of Money on the sole Credit of the Province.
	· 11.The Incorporation of Companies with Provincial Objects.

	· 4. The Establishment and Tenure of Provincial Offices and the Appointment and Payment of Provincial Officers.
	· 
· 12.The Solemnization of Marriage in the Province.

	· 5.The Management and Sale of the Public Lands belonging to the Province and of the Timber and Wood thereon.
	· 13.Property and Civil Rights in the Province.

	· 6.The Establishment, Maintenance, and Management of Public and Reformatory Prisons in and for the Province.
	· 14.The Administration of Justice in the Province, including the Constitution, Maintenance, and Organization of Provincial Courts, both of Civil and of Criminal Jurisdiction, and including Procedure in Civil Matters in those Courts.

	· 7. The Establishment, Maintenance, and Management of Hospitals, Asylums, Charities, and Eleemosynary Institutions in and for the Province, other than Marine Hospitals.
	· 15.The Imposition of Punishment by Fine, Penalty, or Imprisonment for enforcing any Law of the Province made in relation to any Matter coming within any of the Classes of Subjects enumerated in this Section.

	· 8. Municipal Institutions in the Province.
	· 
· 16.Generally all Matters of a merely local or private Nature in the Province.




5. Sources of Law

· The Canadian constitution 
· Federal & provincial law (see above)
· Case law-jurisprudence: court decisions on the interpretation and application of law, should be uniform, thus consideration of previously decided cases is essential to a stable legal system. (predictability)
· Doctrine: scholarly works, books and articles of legal experts  cited in court to help convince judge.
· Custom: standard practice.
· Administrative regulations  ex: minimum wage. 

6. Administration & Enforcement 

· Court of Appeal
· Superior Court
· Court of Québec
· Municipal Court












· Court of Québec: Appeal lies de plano if more than 60K otherwise with permission, Youth protect it is court of 1st instance, Serves as appellant court for the TAQ.
· Small Claims Court: Jurisdiction 15K or less, no lawyers allowed, less than 10 employees in past 12 months.
· Superior Court: Over 85K, superintending powers, one judge hears case, court of 1st instance.
· Québec Court of Appeal: hears appeals from judgements from other courts, 3, 5 or 7 judges, decision made by majority, no witnesses, can maintain decision, quash and replace or return to lower court.
· Supreme Court of Canada: Final authority, appeal by permission only, in Ottawa, 9 judges (3 of which are from Québec)
· Federal Courts: Matter related to federal law.
· Administrative Tribunals (boards) : CSST for example.

7. Legal Profession
· Judges
· Lawyer
· Notary – drafting of legal documents (authentic acts) 
· En minute : an act that a notary must deposit and preserve in his or her notarial records, and from which authentic copies or extracts may be issued
· En brevet: An act is said to be en brevet when a copy of it has not been recorded by the notary who drew it.
· Commissioner of Oaths – person that signs a document and solemnly declares under oath that the information contained is true.
· Legal aid





C H A P T E R  3
Personal Rights

	“All, too, will bear in mind this sacred principle, that though the will of the majority is in all cases to prevail, that will, to be rightful, must be reasonable; that the minority possess their equal rights, which equal laws must protect, and to violate would be oppression.”

The Québec Charter of Human Rights & Freedoms
WHEREAS every human being possesses intrinsic rights and freedoms designed to ensure his protection and development;

Whereas all human beings are equal in worth and dignity, and are entitled to equal protection of the law;

Whereas respect for the dignity of human beings, equality of women and men, and recognition of their rights and freedoms constitute the foundation of justice, liberty and peace;

Whereas the rights and freedoms of the human person are inseparable from the rights and freedoms of others and from the common well-being;

Whereas it is expedient to solemnly declare the fundamental human rights and freedoms in a Charter, so that they may be guaranteed by the collective will and better protected against any violation;

PROTECTED RIGHTS (Canadian Charter)

1. Fundamental Freedoms
2. Democratic Rights
3. Mobility Rights
4. Legal Rights
5. Equality Rights
6. Official Language of Canada
7. Minority Language Education rights







FUNDAMENTAL FREEDOMS AND RIGHTS
1982, c. 61, s. 1.

1. Every human being has a right to life, and to personal security, inviolability and freedom. He also possesses juridical personality.
1975, c. 6, s. 1; 1982, c. 61, s. 1.

2. Every human being whose life is in peril has a right to assistance. Every person must come to the aid of anyone whose life is in peril, either personally or calling for aid, by giving him the necessary and immediate physical assistance, unless it involves danger to himself or a third person, or he has another valid reason.
1975, c. 6, s. 2.

3. Every person is the possessor of the fundamental freedoms, including freedom of conscience, freedom of religion, freedom of opinion, freedom of expression, freedom of peaceful assembly and freedom of association.
1975, c. 6, s. 3.
4. Every person has a right to the safeguard of his dignity, honour and reputation.
1975, c. 6, s. 4.

5. Every person has a right to respect for his private life.
1975, c. 6, s. 5.
6. Every person has a right to the peaceful enjoyment and free disposition of his property, except to the extent provided by law.
1975, c. 6, s. 6.

7. A person’s home is inviolable.
1975, c. 6, s. 7.

8. No one may enter upon the property of another or take anything therefrom without his express or implied consent.
1975, c. 6, s. 8.

9. Every person has a right to non-disclosure of confidential information.
No person bound to professional secrecy by law and no priest or other minister of religion may, even in judicial proceedings, disclose confidential information revealed to him by reason of his position or profession, unless he is authorized to do so by the person who confided such information to him or by an express provision of law. The tribunal must, exofficio, ensure that professional secrecy is respected.
1975, c. 6, s. 9.
9.1. In exercising his fundamental freedoms and rights, a person shall maintain a proper regard for democratic values, public order and the general well-being of the citizens of Québec. In this respect, the scope of the freedoms and rights, and limits to their exercise, may be fixed by law.
1982, c. 61, s. 2.

RIGHT TO EQUAL RECOGNITION AND EXERCISE OF RIGHTS AND FREEDOMS
1982, c. 61, s. 2.

10. Every person has a right to full and equal recognition and exercise of his human rights and freedoms, without distinction, exclusion or preference based on race, colour, sex, gender identity or expression, pregnancy, sexual orientation, civil status, age except as provided by law, religion, political convictions, language, ethnic or national origin, social condition, a handicap or the use of any means to palliate a handicap. Discrimination exists where such a distinction, exclusion or preference has the effect of nullifying or impairing such right.
1975, c. 6, s. 10; 1977, c. 6, s. 1; 1978, c. 7, s. 112; 1980, c. 11, s. 34; 1982, c. 61, s. 3; 2016, c.
19 2016, c. 19, s. 111
10.1. No one may harass a person on the basis of any ground mentioned in section 10.
1982, c. 61, s. 4.
11. No one may distribute, publish or publicly exhibit a notice, symbol or sign involving discrimination, or authorize anyone to do so.
1975, c. 6, s. 11.

12. No one may, through discrimination, refuse to make a juridical act concerning goods or services ordinarily offered to the public.
1975, c. 6, s. 12.

13. No one may in a juridical act stipulate a clause involving discrimination.
Such a clause is without effect.
1975, c. 6, s. 13; 1999, c. 40, s. 46.

14. The prohibitions contemplated in sections 12 and 13 do not apply to the person who leases a room situated in a dwelling if the lessor or his family resides in such dwelling, leases only one room and does not advertise the room for lease by a notice or any other public means of solicitation.
1975, c. 6, s. 14.

15. No one may, through discrimination, inhibit the access of another to public transportation or a public place, such as a commercial establishment, hotel, restaurant, theatre, cinema, park, camping ground or trailer park, or his obtaining the goods and services available there.
1975, c. 6, s. 15.

16. No one may practise discrimination in respect of the hiring, apprenticeship, duration of the probationary period, vocational training, promotion, transfer, displacement, laying-off, suspension, dismissal or conditions of employment of a person or in the establishment of categories or classes of employment.
1975, c. 6, s. 16.

17. No one may practise discrimination in respect of the admission, enjoyment of benefits, suspension or expulsion of a person to, of or from an association of employers or employees or any professional order or association of persons carrying on the same occupation.
1975, c. 6, s. 17; 1994, c. 40, s. 457.

18. No employment bureau may practise discrimination in respect of the reception, classification or processing of a job application or in any document intended for submitting an application to a prospective employer.
1975, c. 6, s. 18.
18.1. No one may, in an employment application form or employment interview, require a person to give information regarding any ground mentioned in section 10 unless the information is useful for the application of section 20 or the implementation of an affirmative action program in existence at the time of the application.
1982, c. 61, s. 5.


18.2. No one may dismiss, refuse to hire or otherwise penalize a person in his employment owing to the mere fact that he was convicted of a penal or criminal offence, if the offence was in no way connected with the employment or if the person has obtained a pardon for the offence.
1982, c. 61, s. 5; 1990, c. 4, s. 133.

19. Every employer must, without discrimination, grant equal salary or wages to the members of his personnel who perform equivalent work at the same place.
A difference in salary or wages based on experience, seniority, years of service, merit, productivity or overtime is not considered discriminatory if such criteria are common to all members of the personnel. Adjustments in compensation and a pay equity plan are deemed not to discriminate on the basis of gender
if they are established in accordance with the Pay Equity Act (chapter E-12.001).
1975, c. 6, s. 19; 1996, c. 43, s. 125.

20. A distinction, exclusion or preference based on the aptitudes or qualifications required for an employment, or justified by the charitable, philanthropic, religious, political or educational nature of a non-profit institution or of an institution devoted exclusively to the well-being of an ethnic group, is deemed nondiscriminatory.
1975, c. 6, s. 20; 1982, c. 61, s. 6; 1996, c. 10, s. 1.

20.1. In an insurance or pension contract, a social benefits plan, a retirement, pension or insurance plan, or a public pension or public insurance plan, a distinction, exclusion or preference based on age, sex or civil status is deemed non-discriminatory where the use thereof is warranted and the basis therefor is a risk determination factor based on actuarial data. In such contracts or plans, the use of health as a risk determination factor does not constitute discrimination within the meaning of section 10.
1996, c. 10, s. 2.
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