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LAWS 3305
LECTURE 2
W2 Lecture 2 – Nothing Happens in a Vacuum

We’ve largely inherited law from Mother Britain as something that has been engendered, coloured, and encouraged by all kinds of events. 

After the Romans had left, there was a bit of a disciplined legal system that crumbled in the 5th C. European mercenaries slipped into the void in England for a bit of time. Normandy and France is where the Normans were, which were the North men. 

William the Conqueror was the illegitimate son of the Duke of Normandy and was the Duke of Normandy upon his father’s death in 1045. Through one event or another, we drag ourselves into England in 1066 when William came over from Normandy and was successful in making a good landing on the East Coast, and Harold who was his rival, raced down from the North and after a long morning of putting up a good fight, they were defeating at the famous battle of Hastings.

He took on England at a very crucial period of time and having evicted Harold the Saxon and taken over the throne, he began to centralize and stabilize England. He took away a lot of the land holdings from the Saxons, who were the principle rivals for power in England at the time. In exchange, allowed a lot of local operation by the sheriffs who administered law on a local level. They put down a lot of rebellion in the North. He was ruthless until England was conquered and united in 1072.

What was the way of retribution when he arrived on the shores in 1066?
· There were simple things – preconquest was a self-help measure with certain traditions or customs.
· One were blood feuds – where relatives take up the grievance. 
· There was a system called “bots” which was a system of fines or compensation that may be imposed on the wrongdoer if that was sufficient. This persisted into the 1300s.  
· These changes to the law took two to three centuries where various institutions developed.
· Determinate punishment – may be as basic as an eye for an eye that was meant to deter others.
· Outlawry – the community would declare a particular individual outside of the law, they became an outlaw and had no rights. 

One the Normans exerted their influence and things developed, they affected the concept of the King’s Peace which is central to everything in the criminal law system: the notion that when you disturb someone else, you are not only acting visa vi that particular individual, but you’re also contravening the interest of the state. It is a crime against the state, as opposed to the old system where you hurt someone and they come after you.

When a system of Royal Courts developed (royally appointed from London), this participation co-opted the upstanding citizens into a sense of loyalty, which created political stability. It is an early example of the transparency of law. The more this became used as a system, the fewer men at arms the crown had to dispense to maintain the peace because there was a system in place. 

During the course of the 13th C and the beginning of the 14th C, Royal Courts were instituted and the King or Queen appointed all levels. In 1360, we see that there are justices of the peace. They were royally appointed and administered the local courts, they used to be called magistrates, presiding over the “quarter sessions”, which would sit loosely speaking three or four times a year. They dealt with what was then known as “lesser offences” or what we would call summary convictions. The JPs then called them “misdemeanors”. They also sat with a grand jury that was comprised of local upstanding men. 

Circuit courts: the judges really only sat outside of London maybe once a year. The sittings were called the “assizes”. It was a big social event when the judge would come to town. 

The Grand Jury
· They didn’t sit to determine innocence or guilt, but to see if there should be a trial at all.
· They would preside over torture. 
· As the centuries went by, the torture aspect disappeared, and the grand jury shed its skin as a grand jury and was discontinued.
· In about the 14th C it became known as the “petit” jury, which is really the jury, as we know it, one of one’s peers. They transitioned from a group of local gentry to determine whether there was enough evidence for a trial, now they were sitting as triers of fact. 

Preliminary Hearing/Inquiry – with respect to indictable offences (our contemporary version of felonies), you have the right to a jury trial. Under the charter, if you are charged with an offence, for which if convicted you would face 5 years in prison or more, you have the right to a jury trial. In reality, less than 10% of trials in a year are jury trials. The Crown doesn’t have to prove guilt; most often the accused doesn’t take the stand. If the accused has an alibi, they are likely to introduce it because the rules of procedure encourage raising an alibi at the earliest possible instance. 

Tudor Period 
· Laws and penalties increase both in their measure and their number.
· We see very severe penalties; there are no modern correctional or criminological niceties in play.
· There was a lot of political exercise of treason

Jury Nullification – the Quaker was a historical figure – William Penn (his was a famous case in the 17th C when he and another accused challenged the judges in London and invited the jury to rise up and vote with their conscience even though he was guilty of his offence). He had held a tumultuous riot. The chief justice of England allowed an appeal from Penn and his co-accused and the jurors who were jailed until they brought in a verdict of guilty, the chief justice said no, the province of the judge is the law, the province of the jury is the facts and they can’t be abused. If the jury said there aren’t sufficient facts to merit a verdict, they can’t be forced.
· The prevailing thought is that if juries knew they had the right of jury nullification, they would abuse it. Modern example: OJ Simpson – everyone knew he was guilty. Never had there been more evidence to convict someone – but he still walked.
· In America, every three minutes, a woman is beaten or killed by her partner. It wasn’t a big deal to the jury that this was a problem in OJ Simpson’s case as it was a numbing problem. They were more concerned with how African Americans were being treated at that time.
· In Canada – Manning, in his decision in Morgentaler, invited the jury to nullify the law. The SCC didn’t like this. 

The Star Chamber 1487-1641
· When it was first conceived, it was a very populist “user-friendly” courts with members drawn from the King’s privy counselors, as well as common-law judges. They could hear cases by direct appeal from the lowest citizenry – real estate, government administration, petitions of grievance.
· Henry the 8th encouraged the average guy to show up in court and plead his case directly. While the court had the power to impose fines, it didn’t have the power to impose a death sentence with public sessions. 
· As time went on, in the early 17th C, the Stuart Kings are in play, Charles and James turned it into a more political vendetta forum with secret courts where penalties were swift and rather determinate. It became a forum where political enemies or perceived rivals could be dealt with swiftly and quietly. It became known as something sinister. 
· It was discontinued by the convention parliament in 1641. 

At this point, we have a rough court system in place: we have judges, sheriffs, centralized systems that control all of this, we have the grand jury fading away. While life is pretty raw on the street in terms of penalty and punishment, certain provisions are coming into place. Most notably, right after the Stuarts devise and the “restoration period”, the monarchy is restored. 

The Glorious Revolution 1689
A series of provisions that asserted the supremacy of parliament – the divine right of kings didn’t exist. It reasserted the right to a jury trial.
The Act of Settlement 1701
Judges were appointed subject to only good behaviour and not at the King or Queen’s whim. They couldn’t be discarded at any whim. This was a major step in distancing the judiciary from the monarchy. 
Habeas Corpus 
A person can’t be detained without just cause, without some manifest reason or rational put before open court justifying that person being held. 
The Treason Act 1846
If you were charged with a felony, as opposed to just a murder, if you were charged with treason you had the right to see the Crown’s case beforehand. You had a right to address the jury and cross-examine witnesses. There had to be at least two witnesses, at least. This is what we now call crown disclosure. 

Magna Carta
“Rise and rise again until lambs become lions” – theme of the rest of the lecture. 

It is basically saying, “hang in there”, it speaks to the Arab Spring, it speaks to heroes and leaders throughout history. 

Originally when the charter was signed in 1215, what he was suggesting to included the Charter of Liberties. It included clauses that dealt with the law of the Royal Forest; later on those clauses were severed and put into a separate document. Thereafter, the Charter of Liberties became known as the Magna Carta. 

Only three of the clauses are still law. Essentially we have the Charter of Rights and Freedoms in this. The third clause gives right to a due process, a fair trial, we had to go full cycle to get what we already had in 1215. 

The Magna Carta was a power grab by the nobles in England. Prince John, before he became King, conspired to take the throne. When he came into power, he managed to lose most of Britain’s heritage. 

Scutige: a system by which John was going to extort money from the nobles in place of contributing men for overseas military adventures. What we are really dealing with is no taxation without representation. The nobles forced him to acknowledge the Magna Carta. It stamped out the divine right of kings, saying he is not above the law. The nobles set him straight on the balance of power. 

There are famous rights that have emerged from it. At the time it also included a separation of church and state, a trial by jury, far reaching provisions.
· No scutige, you can’t just oppose your own law, to no one will we sell or refuse or delay right or justice (the right to a speedy trial), five and twenty barons of the kingdom and if there is an alleged transgression (precursor to the house of lords or privy counsel).
· Robin Hood exemplifies the little guy standing up. 
· “Where’s a Robin Hood when you need one?”

Robin Hood
· He was a heroic outlaw in English folklore – a highly skilled archer and swordsman known for robbing from the rich and giving to the poor. It is likely Robin Hood lived or flourished slightly after John’s reign.
· John had his divine powers stamped on by the nobles and the people. The makers of the American Constitution who championed certain rights (the “limited powers”) really demanded the same rights that Prince John was required to extend to the nobles in the Magna Carta. There is a decision in the SC in US, citizens united v. FEC, the corporations had their rights extended as individuals before the law. 






















LECTURE 3

Looking at England in a broad sense as it moves into the age of Enlightenment, spanning the tail end of the 16th C and going into the 17th and 18th C.

Industrialization Process: How England came to be Great Britain, how it became the most powerful nation in the world even though there were Euro Asia communities, like the Ming Dynasty that were in far better shape. 

The West and the Rest by Neil Ferguson: Why, if we rediscover what it is what we had once in the West, we can re-ascend. He asks the question: Can it really be that England became the first industrial nation because life expectancy was so low? Using a modern metaphor, it was “six killer apps of prosperity” that really enabled England to flourish.
1) Competition – decentralization of political and economic life
2) Science – changing the natural world
3) Property rights – the nature of property and the power that was wielded with it, people could acquire property – it gave stability and continuity that other civilizations didn’t invest their people with. The Rule of Law – legal system was developing to centralize and form government, judges, juries, recourse to law. 
4) Medicine
5) Consumer society – production and purpose of clothing
6) Work Ethic

There was a great period of parliamentary and political stability that aided the so-called industrial revolution. Ferguson noticed how Britain at a key time had access to cheap coal and the coalmine owners realized “why spend all of our money on labour when mechanical devices could get the coal out” which were all little ways to get ahead.

Between the end of the 16th and to the middle of the 18th C, England became known as Great Britain. Stability had been associated with the establishment of a protestant Parliamentary Monarchy in 1668. The right of every man to a jury trial of his peers was brought and there was a certain stability of life that hadn’t been there before.

In the 1500s London had a population of 200,000 and by the time we move into the 18thC it had more than doubled plus to have a million. Parliament was centered at Westminster and more people resorted to the courts for solving legal disputes. There is commercialism much as we now know it, London’s growth stimulated England’s growth. It became a consumer society with coffee houses and theatres, suburbs, and cathedrals. 

· In 1679 the habeas corpus act was developed where there was no detention of a person unless there was a reasonable cause. 
· In 1689, The Treason Act provided for a person charged with treason to have the Crown’s case disclosed to them before trial and for the Crown to have two witnesses and the right to a jury.
· The Star Chamber was removed in 1641 by an act of parliament.

The London Mob – there was no state police during this period of time. If people were unruly, they were unruly and there was an objective increase of crime that came with the urbanization. There was a reflex of redefinition of offences that created more offences. By the 1800, there were more than 200 offences for which you could be hanged. There was increasing pressure on the entire Criminal Law system. There were more serious offences, more offenders, and sooner or later the system would cave in on itself. Hay’s view was that this period o time was the land of aristocracy through the judiciary enforcing elitism, there wasn’t a uniform criminal code, there was no discrepancy, and it all depended on the quality of the person sitting on the bench. 

Towards the end of the 17th C, life expectancy at birth was about 30. By the middle of the 18th C, the age expectancy had moved up into the early mid-40s, which is significant.

· Sanitary practices were basically non-existent. Rats were a serious issue, lice, fleas, ventilation was not a concept, and animal pens flowed down the open streets into the walls of houses. 
· There were no public sewers in England until 1790.
· There was malnutrition, life was in the raw as people attempted to survive. 
· The four stages of cruelty: animals being tortured.

There is no likelihood that you would ever rise above the station in life where you were born. We haven’t quite gotten into the steam engine yet, although it is going to come. The awful extremes of climate and disease. Things are starting to get more discombobulated.

Every crime is serious and yet in the middle of the 18th C a man in Milan, Italy writes is it not absurd that the laws, which detest and punish homicide by publically killing people, not commit the crime as well? – An Essay on Crimes and Punishments

A woman activist in 1759, Mary Woolstonecroft said: “Executions, far from being useful examples to the survivors, have a contrary effect … the fear of a death never deterred anyone from committing crimes as crimes of passion are of the moment, most murders happen between people who have passing knowledge of each other”
It isn’t until the 16th C that we begin to get records of how people were treated in the courts. Nearly every offence carried the death penalty.
· Sir Thomas Moore was a chancellor, a member of the House of Commons, a speaker, wrote about the reign of Henry the 8th saying that the gallows were to be seen. During the reign of Henry, no fewer then 72,000 were executed up and down the country. Moore refused to acknowledge the supremacy of parliament or King Henry the eighth as opposed to Pope. 
· Brave heart is a good example of the criminal proceedings of this time: an attempt to cleanse the soul, a religious act. 
· New Gate Prison: Batches of individuals condemned to death – carnivorous/carnival atmosphere. As early as 1337, Sir John Portny gave four remarks every year to the relief of prisoners in New gate because even then, it was a hell hole. There were no newspapers in this period to bring to light any carryings of injustice. The jailers were allowed to charge prisoners who could afford to pay for alcohol and you could pay for water, for better living conditions. This scene with lunatics walking up and down the ward, somebody about to die the next day, they would practice their swan songs and speeches. 

Late 17th Century, Popeish Plot:

The Popish Plot was a fictitious conspiracy concocted by Titus Oates that gripped England, Wales and Scotland in Anti-Catholic hysteria between 1678 and 1681. Oates alleged that there existed an extensive Catholic conspiracy to assassinate Charles II, accusations that led to the execution of at least 15 men and precipitated the Exclusion Bill Crisis. Eventually Oates' intricate web of accusations fell apart, leading to his arrest and conviction for perjury.

· Jesuit priests charged with treason
· Central defense was that they were not in France on the day in question
· Alleged to say certain things regarding attacking the church of England
· Critical fact where were they on the day in question
· Crown purchased perjured witnesses to state they had seen the Jesuits in France.
· Priests got 16 witnesses to say otherwise
· Judge said to the jurors that the critical fact should be ignored, the priests were sentenced to death.

Murder Act, 1752
Thomas Willford was the first person to be sentenced under this Act. He married a “lady of the night” because she didn’t come home a few nights in a row. The judge put him to a trial and he was found guilty and sentenced to death. At the end of each session, all prisoners male and female alike were practically condemned in the eyes of the jury before they even got off the mark with their defense mostly because they looked like hell as soon as they were brought into court. 

A Frenchman named Claude Duval robbed passing stagecoaches and found a gorgeous lady in one of them and proceeded playing a flute, he took the hand of the girl and proceeded to do a dance with her. Duval was found in “a hole in the wall” and was convicted in a trial with many in attendance. 

“The Highway Men” poem 

There was a religious aspect to capital punishment – it was a religious teaching that was ritualistic, a sense of guilt and remorse, the desire as you see in the last seen of Brave heart “only confess and I will end the misery”. 

The English men could count on a judicial court system with juries; there was a lack of uniformity in sentencing, however, depending on the whimsy of the person occupying the bench. Nevertheless, there was a process and an accused person could place some sort of confidence in it. That horror and others affected the Europeans about the system. 

To debate capital punishment was to debate the entire system.

The sort of case that rallied people was one such of Mary Morgan in 1805. She had a baby out of wedlock. The person who impregnated her was on the jury that indicted her. However the judge had the power to commute the sentence, he could have transported her or pardoned her, but instead he fixed the date for her execution. Her lawyer got her pardoned but arrived an hour late to see her hanged. This is an example of a case that aroused society to question what kind of people they were when they do this kind of thing. 

This reform was not guided by social nicety. Even people like Dickens weren’t trying to reorder social structure or pull down people from wealth and redistribute it, but they were trying to get more transparency and equal treatment of people before the law whether rich or poor.  

Two Clips:
The first clip details a form of empathy that did not exist at that time.

A Tale of Two Cities 
The novel depicts the plight of the French peasantry demoralized by the French aristocracy in the years leading up to the revolution, the corresponding brutality demonstrated by the revolutionaries toward the former aristocrats in the early years of the revolution, and many unflattering social parallels with life in London during the same time period. It follows the lives of several protagonists through these events. The most notable are Charles Darnay and Sydney Carton. Darnay is a French once-aristocrat who falls victim to the indiscriminate wrath of the revolution despite his virtuous nature, and Carton is a dissipated British barrister who endeavours to redeem his ill-spent life out of his unrequited love for Darnay's wife.

The second comes from a 1946 film and is the opening part of Great Expectations, also by Dickens. 


































LECTURE 4

January 25th
· The act of settlement – it hastened Britain’s journey from absolutist to a democratic government. This came with the greater freedom of the press, allowing people to question political leaders inside and outside Britain, France and Italy. It would be illegal to collect taxes by monarchy prerogative.  
· The king could not discontinue laws, get involved in parliament – public opinion became important in society. The feudal nature of the feudal landed aristocracy were beginning to fade – limited freedom of the press challenged corruption on the monarchy’s divine right.
Enlightenment – people were urged to apply the power of reason to nature and man – challenging everything that was given to them – challenging and exploring the laws of physics – laws of motion, calculus, etc.
· Newton’s third law – every action is an equal and opposite reaction – early champion of the social contract (Thomas Paine) William blake – philosopher – established the royal academy in 1766
· Douglas Hay - death penalty.
· English Criminal Code-  Bloody Code – particular reference to the mary morgan sympathy
· In the beginning of the 18th century, man was viewed as a rational being – chauvinistic term – had something to offer – Build the cathedral, etc. 
· Pre-revolutionary – Age of enlightenment – renaissance – scientific revolution
· Birth of the natural sciences – astronomy, physics, etc.
· God intended to recover the nature of man – nature wasn’t meant to be feared, but rather studied and embraced (the idea of Deism – (The form of theological rationalism that believes in God on the basis of reason without reference to revelation) 
· Battle of the Boylen – 
· John Locke – Man can prove himself through education, sceptical difference of divine creed
· Legal system – 1760s – 800s JPs sitting in England
· Concept of deterrence born –  Over 200 offences in the Code that had the death penalty as punishment. A large labour force was needed – people realized that execution was something that become extensively used. Prisons have not really sprung forward, therefore there wasn’t a great change
· 1776 – 60% of prison population was debtors – transporting was growing, thus the transportation Act took place – a strong discretionary element in the discretion of juistice – meaning that the judge’s “gut feeling” to decide someone’s faith.
· Crime; vagrancy was seen as dangerous
· Street robbery became a main issue
· Elizabethan Act –death penalty for theft, break and enter, etc.
· Jonathan wild - invented a scheme which allowed him to run one of the most successful gangs of thieves of the era, all the while appearing to be the nation's leading policeman. He manipulated the press and the nation's fears to become the most loved public figure of the 1720s; this love turned to hatred when his villainy was exposed. After his death, he became a symbol of corruption and hypocrisy.
· Almost ½ the people were pardoned 
· Rene Descartes – Cogito ergo sum - French philosopher and mathematician; developed dualistic theory of mind and matter; introduced the use of coordinates to locate a point in two or three dimensions
· Jeremy bentham - English philosopher and jurist; founder of utilitarianism (1748-1831)
· Doctrine that the useful is the good; especially as elaborated by Jeremy Bentham and James Mill; the aim was said to be the greatest happiness for the greatest number of people.
· Allowed to be stuffed, preserved adn placed in a booth
· General views of rationality sweep national changed learned to sweep the nation through deterrence
· Daniel Defoe - English writer remembered particularly for his novel about Robinson Crusoe (1660-1731)
· Immanuel Kant - Influential German idealist philosopher
· 
· Dark satanic mills – Industrialization 
Romanticism 
·  Edmund Burke – A inquiry to the nation sublime – bible of the romanticists
· Jacques Davide - An influential French painter in the Neoclassical style, considered to be the preeminent painter of the era. In the 1780s his cerebral brand of history painting marked a change in taste away from Rococo frivolity toward a classical austerity and severity, heightened feeling, chiming with the moral climate of the final years of the Ancient Régime.
· Delacroix – the son of one of the most famous diplomats in Europe – painter –  a French Romantic artist regarded from the outset of his career as the leader of the French Romantic school. Delacroix's use of expressive brushstrokes and his study of the optical effects of colour profoundly shaped the work of the Impressionists, while his passion for the exotic inspired the artists of the Symbolist movement.
· Tories were a major party from the beginning of the 17th century until the early 19th century – favoured royal authority  to create political social reform – eventually evolved into the Conservative
· A larger metamorphic nature of the economy - new mercantilism, capitalism, etc, and aristocracy was slowly slipping
· Wigs read these whims and saw how they could get greater support in a Machiavellian sense, making society more transparent – access of equity of the access of administration. Should be remembered as more shrewd and enlightened.    
· Tories believed that capital punishment was an attack on the entire system. Tories considered that mercy was a jewel in the English crown. People like Thomas Plummer said public rest fails if  
· Sir Robert Peel – A British Conservative statesman who served as Prime Minister of the United Kingdom from 10 December 1834 to 8 April 1835, and again from 30 August 1841 to 29 June 1846. While Home Secretary, Peel helped create the modern concept of the police force, leading to officers being known as "bobbies" (in England) and "Peelers" (in Ireland). While Prime Minister, Peel repealed the Corn Laws and issued the Tamworth Manifesto, leading to the formation of the Conservative Party out of the shattered Tory Party.
· Criminal Law reformation acts – The last person to be publicly executed is Michael berrett. He was hanged at Newgate on 05/18.
· Last public execution in Canada was 1867 in Ottawa.
· Arthur Wellesley, 1st Duke of Wellington – Known as the iron duke. He was a classic soldier who brought Napoleon down in Waterloo in 1815. Prussians came to help Wellington. Rid the world of a global dictator where people did not have to worry about being beheaded.


















LECTURE 5


Sir Robert Peele: creates the Metropolitan police (the Met)
· 15th century- gave statutory power to justice of the peace (JPs). First was gave the link to connection between the victim and the JP. Second was their group (sheriffs). Third was citizen responsibilities- evolved to the watch, very interesting- first reform.

Watch Acts Passed
· gave the watch more powers.
· Beginning of the police!

18th century
· More people moving into the city-watch fell to the community more often
· Not great law enforcement

Middle of 18th century
· Watch becomes a little more organized 
· Head watchmen, waterboxes, rewards and incentives for community to cope with the watch
· Johnathan Weld- card/ticket to come and watch someone to be hanged.


· Thief Takers took way in mid 18th century with advent of Bowstreet Runners-to extract judgment and convicts

King John “the blind beak”
· Turned blind eye to bowstreet runners.

Peele
· Personified leadershup with criminal law reform movement.
· Public understanding was changing
· Peele began to look into state of criminal law as secretary general.
· 1822-1827: had passed 8 pices of legislation and repealed 250 statutes deemed to be outdated
· 1829: along with Sage assistance and the Iron Duke who was now Prime Minister they perfomed a para military operation on the streets of London (in the city) everyone else were tried and brought to justice like before.
· Community policing is because of Peele.
· Developed approach that had detachments but their head office was Scotland Yard where they had to ultimately report to.
· Got 16 shillings and a uniform
· Ultimate responsibility was to protect the peace.
· People were divided at the same time: others opposed but soothing to the bourgeoisies (thought it was somebody outthere to rely on)
· Uniform- very formal and protective, nickname is Bobby. Very similar to the Mountain Police here is Canada. Hat looks like a lamplighter.

James Wolf: plains of Abraham photo.
· 1759- army set up at night and went up on side of the plains of Abraham- Wolf employed a new tactic to hold their fire until French were withing 30 meters, British prevailed.
· 1763- treaty of Paris which ended the wars in the Americas. 

New France
· egalitarian society
· well established compared to counterparts in France 
· in French system criminal charges were very ashamed, would have state investigated- would only commit if they were certain. 

Timeline is Quebec:
· 1759-1763: Marshall law along the St. Lawrence
· 1763: traty of Paris.
· 1774: restoration to their prior legal procedures under Quebec Act. 

Royal Proclamation: Treaty of Paris
· preserved and set the boundaries of Quebec- under Brtish control.
· First time aboriginals would be expected to extinguish right in province.
· Idea was to integrate new France to Britain.
· British were motivated to reserve patched of land for aboriginals and protect them (well intentioned) British felt Canadian frontier would be vulnerable. 
· Marshall laws: attempts were made to integrate French laws.

1774: Quebec Act
· Most important document in national history
· Under this boundaries were extended 
· Province was governed by council and a governor (British criminal law for everybody but there was very roman catholic centered and civil laws were enacted)
· Boundaries were extended to help fur trades
· Made special place for them in Canadian system 
· Created office for a public prosecutor- crown!

Implementation of formal reception: after a new territory was conquered, English law would become hegemonic after assimilation
· All of this is to say that even when changed law here had to be approved back in England until 1931. 

1791: Constitutional Act
· Quebec was divided to upper and lower Canada until confederation in 1867- Quebec until then ceased to exist.
· 1892: Sir John Thomson-performed criminal code which precluded British one (code we still have today!)

Jury:
· doctrine of nullification exemplified in Morgentaler “vote with conscience” 
· made famous by William Penn (Quaker)
· a jury can’t be told that they have this power
· juries don’t sit as often as you think.
· Not everything gets in to jury trial.

Video : Inside the jury room
· Shows the doctrine of nullification
· Lercy Reid was the convicted, being charged for possession of a gun. He was a previously convicted felon (should have known better). Not very smart man, doctor said he was just above retardation. Only bought the gun so he could be a private investigator. 
· “tell them they have this power would create anarchy” – Judge sitting on trial.
· They acquitted him after a long debate in the jury room. Fireman was battling the bunch until the end.
· Issue was they were speaking with conscience (law wasn’t satisfied in this case)
















LECTURE 6

Mounties
Recap: 
 
Torture 
· Vic Teevs, information obtained by torture can now be used when public safety is in mind
· Core issue, now we are no better than those we fear (Al-Queda, etc.) 
· "Public safety" -> can be interpreted to cover almost anything 
 
· Quaker Oats -> William Henn
 
Juries
· Under siege constantly 
· Canada, under the Charter, unless you are facing charges that result in jail time of 5 years or more you are not allowed to elect a jury
· Even then in some instances your election may be overruled
· Delay, cost, eat up court time
· Early 19th century, Thomas Jefferson said that under the character of jurors people exercise in person the greatest power of judiciary
· "I consider trial by jury as the only anchor ever yet imagined by man that the government can be held to the principles of its Constitution"
· The one instance where the "little man" can make its voice heard (Morgentaler, jury nullification)
·  Issue: no one in Canada wants to sit on a jury
· Clarence Darrow -> How to Pick a Jury 1936
 
 
Mounties
· 1870s, just had the American Civil War (600,000 casualties)
· 1865, End of the war, 100,000 young men with military experience beneath our borders 
· Concern and approach expressed of attempted to annex the area known as Canada
· Border was undefined along Saskatchewan, Alberta
· American whiskey traders were killing Canadian Indians 
· John A. MacDonald began to consider to create a police force of some sort when in 1873 a place near Cyprus Hills (Sask.) a bunch of American whiskey traders massacred 20 Indians 
· Pushed the Dominion government into action -> the "North West Mounted Police" 
· In September 1873, first 9 officers were appointed 
· 1874 is instructed to recruit 150 men into 3 divisions and began "The Great March"
· Created a visible presence and chased away the Whiskey traders, solidarity and Canadian sovereignty
· Created peace in a potentially violent scenario with extremely limited resources  
· Did not use weapons 
· Scarlet uniforms created a presence
 
Video 
· Citizens were impressed by their uniform (boots, spurs, jacket)
· North West -> Only posts were in the NW Territories, Mounted -> Rode horses, only swift method of transport
· American West - white man advanced, quarrels between white and Indian
· Whites were usually at fault, Indians were not thought of human beings rather as something to be exterminated  
· NWMP made people feel at ease
 
 
· Some say NWMP enforced the racist and discriminatory views of the white political leaders of the East
· On the contrary, by segregation they created a workable pacifism and did in fact evict the Whiskey traders and keep violence down. Upheld the law equally for everyone 
· Federal government set scouts up to the Yukon base to see what was going on with the NWMP, to see if there was a need (a raison d'etre) for them
· Our sovereignty was in question because there was an absence of a federal presence in Canada, Americans were stealing from Canadian 
 
· August 1896 - Skookum Jim, Dawson Charlie
· Discovered gold near the Klondike River (Yukon)
· Mounties kept the peace in this area with a mere 20 men 
· Individuals are making millions off the gold mine, Mounties made a mere 50 cents a day
· Prevented the carrying of guns within the town, Blue Ticket Rule - if you broke rules you were set away from the town
· No work on the Sabbath, if you were caught doing so you were made to do work for the NWMP
· Imposed "the one tonne rule", if you wanted to join the mine you had to have at least 1000 pounds of food or the equivalent in cash (enough to sustain yourself for a year)
· Designed to prevent individuals from parasiting off others 
· Sir Sam Steel, one of the first members of the NWMP, created the one tonne rule 
· Help make NWMP become one of the most famous police forces around the world 
· Because of the Mounties service in the Boar(sp?) War they were granted in 1904 by Sir George the 5th the ability to put "Royal" in front of NWMP 

LECTURE 7
Lecture 7 Natives & Women
· North West Rebellion 1885 – From Lecture 6
· Louis Riel
· Founder of Manitoba
· Spiritual/political leader of Metis
· Red River Rebellion
· Tensions between Metis and Ontario Protestants
· Riel assumed leadership of Metis
· Fled to US for 14 years, exiled
· After RCMP evicted rogue Indians, whiskey traders etc for a period of time RCMP not needed
· 1885 events ‘erupted’
· Metis -> Mixed blood descendents of Scottish and French fur traders, infusions of natives as well
· Late 1870’s – Metis felt the petitions of their land/settlements were not getting prompt from Federal government
· Pressed Dominion Government, by 1885 of Louis Riel Returned
· March 1885 Metis provisional government formed in district of Saskatchewan, lead by Riel
· The batoche battle (last battle fought on Canadian soil) other famous battles (Duck lake)
· Batoche battle -> Riel captured
· Created lots of political/procedural problems for PM MacDonald 
· Had three doctors evaluate Riel’s insanity claim, dismissed
· Riel eventually executed
· Formal native contact was regarding 1663 royal proclamation, British crown took title for return to protect native rights/land regarding their lands, reference to today with if they understood what happened back then
· Doctrine of discovery (1st rule that began to sink natives below)
· Based on Terra Nollius (Land of nothing, land belongs to no one)
· Discovering Nation could claim sovereignty
· Includes lands not in possession of civilized people/not properly civilized people
· Natives were in possession of land but did not have civilized rule/Christianity
· 1888 St. Catherines Milling & Lumber Co. v. The Queen (1888) 14 Apps. Cas. 46 (JCPC)
· Attorney Gen. Ontario stated: natives lacked organized government  thus could not hold or own land
· Jon Locke influenced the concept in 17th century, stating natives cannot own land due to way of life and no organized government, hierarchy etc
· Number treaties - late 19th century
· Formally surrender their land
· Did not understand, believe they were for peace
· Overrepresentation of natives
· Represent 2% of Canadian population
· Represent 60% of Saskatchewan incarceration population (refers to as WRONG)
· Crime bill will worsen
· Prevailing problems
· Systemic perception, substance abuse etc
· Women and Criminal law in History
· Brief
· Start of 18th century – represented third of offenders
· By end of 19th century, had reduced to one tenth
· Women not viewed as criminals, viewed as needed to protected (i.e. truancy, vagrancy)
· Petite treason – special form of treason that only a female can be accused of
· 1982 – spousal immunity elimination
· Woman could not be contested to testify
· Women could not hold property
· 1968 Canada – Divorce act
· Separation possible but lost custody rights, no possibility for remarriage
· Lizzie Borden Case
· New England 1893, charged with murder
· Known first case where evidence was catalogued (i.e. photographs)
· Jury (all males) shocked regarding a ‘woman’ could commit double homicide
· Reference to Canadian shock reaction to Carla Homolka
· LB never convicted
· BBC Clip – Suffragette (women’s right to vote/involvement politically)
· Britain, social conflicts, rights of women for political choice (belief women had smaller brains)
· Protests turned to violence, targeted male authority symbols (i.e. burning churches)
· Emily Wilding Davison – race track, died, blocking king’s horse
· Scopes Monkey Trial – Tennessee 
· Teacher substituted of sciences class, taught theory of evolution
· Tennessee, Butler act -> Prohibits teaching of Theory of Evolution
· Film clips regarding case
· Defence counsel brought up crown attorney as witness as expert to bible (Crown attorney is a large bible supporter)
· Defence counsel argues the illegitimacy of bible stories due to natural law
· Argument between faith & evolution (how literal the bible should be taken?)
LECTURE 8

Lecture 8 
Pre-lecture notes
Editorial: Talking about Canada repeating the mistakes the US is doing with drug legislation and sentencing. Omnibus crime bill is winding its way through the Senate. For more information regarding this editorial, check the February 29th edition of the Citizen. This piece was written by Erick Stirling, former assistant council, subcommittee on crime, committee on the judiciary of US house of representatives. He helped write about the mandatory minimum sentences in US legislation. He acknowledges, regarding mandatory minimum sentences in the US, that the rational was laudatory and used to incapacitate prisoners, keep crime out of the hands of children and end drug use. States countless lives have been ruined due to incarceration for non violent drug offences; imprisoning countless marijuana growers has no impact on organized crime rates, doesn’t keep drugs away from kids and actually increases criminals’ problems by increasing drug prices. The conclusion of this editorial was that parliament must embrace all new policies that are effective, respect the tax payers’ pocket and enter evidence based mandatory minimum sentences fit none of these criteria.
Morals, ethics, international intervention, war crimes, child soldiers are some of the key themes of this lecture.
“Never is liberty more easily lost than when we think we are defending it” – Ben Chifley Australian P.M. 1945-49.
In the post 9/11 era, we need to look back at how we responded to the events that followed and consequences. It became a securitization of our entire society. All kinds of egregious potential intrusions conflicted with people’s liberties and mobilities to become more secure. Security guards for a lingerie store practically look like massive body builders, so what would this say about our response to the 9/11 events.
Rocko Gallati – 19 murdering bastards got on planes on September 11th and now 300 million people are supposed to lose their civil liberties that over 800 years to acquire over various revolutions and catastrophies. We are all supposed to lose them all due to one terrorist act? What we are going to have is a globalized militarized world in the name of some big ongoing threat, terrorism. We might as well get the boogeyman. We got to arrest this threat of the boogeyman.” – 2004
The current government wishes to renew certain things that have been removed as clauses as part of the Anti Terrorism act and bring back preventative detention and compulsory testimony, both incursions on the rights of our freedoms. There has not been many threats to national security, other than Royal Bank getting bombed by a local, The Toronto 18 and Mr. Koaja, who is part of the British entities. These are the current threats that are provoking this kind of defensive action.
TORTURE
It’s the 21st century. We have sophisticated mechanisms in our law that we are studying from the days since Robin Hood. The maturation process, jury trials of the rights of council, presumption of innocence, and evidentiary rules are some of the examples that are so sophisticated that it let O.J. walk free. Federal lawyers in relation to the Al-Macki case were asking guidance from the court for the possibilities of regulating or utilizing evidence obtained by torture. International reputation is at risk when we begin to question using torture techniques like preventative detention and compulsory. Human rights chief at the United Nations said there are no circumstances which could justify torture. Canada has signed international treaties to that effect in preventing torture. In international law, it is a categorical NO for justifying torture on extracting information. Some conventions include the Geneva Conventions, the United Nations Convention against Torture, The International Covenant on Civil and Political Rights (ICCPR), the ban on torture or any dehumanizing treatment is absolute even in times of war.
WAR ON TERROR – Obama ceased to use this term while in office. It is a non-geopolitical event. Declaring war on war criminals for example...the question would be when would it end?
Extraordinary Rendition: Foreign nationals from other countries bringing criminals to the States for prosecution or bringing them to other sites that were not in the US territory, like Lithuania. This concept was loosely built around Mahar Arar –the off loading of our responsibilities, utilizing a third party that is willfully blind to use torture and extract information. 
When Obama came into power, he was considering and promised to close down Guantanamo Bay. Canada has never complained about closing down GB, meaning they are complicit. Americans rose up and said they will not have prisoners imprisoned on their soil, but it’s alright to scoop in foreign criminals and deny them their basic rights, and torturing them on occasion. 
CSIS is to proceed to use evidence that has been obtained through illegal means, like torture, which is completely opposite of Canada’s stance. A few elections ago, Mitt Romney was contending with the brave mayor of 9/11 and contesting, both stating they support the “enhanced interrogation”. Bending the language by using torture techniques and calling them alternative measures of obtaining information is appropriate apparently. Julianni (mayor), Mitt Romney and Dick Cheney all suggested in the event of an imminent attack, torture should be used and will be useful. Cheney saying dunking a terrorist in water (drowning them) to gain information was a no brainer, meaning it is unreliable. Kaleed  Shiq Mohammed was waterboarded 183 times, repeatedly misleading the interrogators about an individual which was discovered in the Bin Laden execution case.
According to McNaught, a terrorist is someone who is quite prepared to die who is so eager to also make the other individual dead to create havoc. Psychologists question the use of torture techniques because if these terrorists are in the mindset that they are going to die, why would they surrender correct information? 
 Bin Laden death – no grief over his death, but several issues arise: an invasion of a country’s sovereignty without consulting them and executive assassination. Right after Bin Laden’s death, several politicians rose to state that this is proof that torture works, however experts stated that it came from years of interrogations of many people and an abundance of research. Having knowledge about Bin Laden’s existence in 2003, why would we have waited until this time to end the life of this terrorist? Two of the people that retroactively supported torture, John Yue and Roberto Gonzalez, the disgraced attorney general who left office before Bush, penned the memo which gave Bush the comfort to state that he was above the Geneva conventions that he could interrogate and render people at whim anywhere in the world when someone was suspected of causing harm to US citizens. 
Abu Gharb? – Discussion of war crimes, represents a photographic recruitment poster for Al-Qaeda.
Barry Goldwater – failed republican candidate, favourite expression was extremism in the defence of liberty is no vice. These are the kind of umbrella terms that people like to hide under and cover up warrantless searches.
Israel – security conscious nation. Even they anguished over the destiny of democracy 12 years. According to a prominent Israel judge, any democratic loving society has to balance the liberty and security of the nation and the people that live inside it. Some examples are violence shackling, drenching prisoners in urine, sleep deprivation, disorientation were no longer acceptable. A moderate measure of physical pressure was the euphemism they used to display their condemnation of torture, whereas Americans justified them as “enhanced interrogation techniques”.  
Palestinians have been tortured for this, being known as the ticking bomb theory – being arrested and tortured because the US government feared they placed a hidden ticking bomb somewhere. They waited for several days to execute their commands to capture these individuals. Bower waited for 24 hours and two commercials before executing commands – why would the US administration use extraordinary renditions of imprisoning Cuba if they believed if their actions were above board. 
Britain – accountability for their limited use of torture was accepted. They got involved with Guantanamo Bay for their few nationals who were trapped in there and got them out and compensated them. According to the Ottawa citizen, CSIS agents told Iacobucci that human rights were not their concern when they interrogate overseas suspects. To verify that they are not torturing individuals, they should be asking if they have been tortured beforehand, but CSIS agents do not do this. 
Mr. Arar – talking about his period of torture – say what the CSIS agents desire eventually to end their torture. They wanted him to say that he went to Afghanistan to train there in the military (and he did) but he didn’t actually do that.
Youtube Clip – Vanity Fair Graydon Carter asking Christopher Hitchens if he would subject himself to waterboarding torture and he accepted. Three men with masks performed waterboarding on him to simulate the effects. He said he actually felt like drowning. A program known as S.E.R.E. (Survive, Evade, Resist, Escape) was created where these techniques were taught to individuals who now use these techniques in private practice. In a court of law, his testimony would not be credible because the torture he was subjected under would not be appropriate
Definition of waterboarding: A procedure, usually regarded as a form of torture, in which a person is tied to a board and water poured over their face to produce the experience of drowning.
WAR CRIMES – MODERN ORIGIN
Nuremberg Trials– Tribunals for Nazis who were prosecuted. At the end of WWII, it was reduced to ash due to bombing from other nations. The Allies triumphed in the end and got to impose penalties for criminal behaviour to the Axis powers, more specifically Germany. Canada was not part of the tribunal. A four part international tribunal formed with the London Charter in August of 1945. That war ended in Europe in May of 1945, ended in Japan in August 1945 with the dropping of the two bombs (Hiroshima and Nagasaki). Look at Guantanamo today and how many terrorist trials have there been since 9/11. There have been no trials. However, until October, in the Nuremberg trials, the trials were underway within months at the end of the war and OPENLY. Full rights to council, cross examine, complete defence. No treaty had been signed and the Allies were still technically in war against the Axis powers. There was no appeal, but the sentences represented a range of activity. Nuremberg was chosen because it had a hall of justice still standing, where many Nazi trials regarding the condemnation of jews has taken place. Another reason that Nazis were tried here was the Nuremberg laws and what they represented; laws meant to condemn Jews, and reaffirming the ideal Aryan race. It became a symbolic representation of bringing justice and restoring balance. 
Americans, French, British and Russians represented the four facets of prosecution and they each had their realm of activity. Chief prosecutor at Nuremberg stated: “The four great nations flushed with victory and stung with injury, stay the hand of vengeance and voluntary  submit their captive enemies to the judgment of the law is one of the most significant tributes that Power has ever paid to Reason. We must never let the record which judges these defendants, for today is the record on which history will judge us tomorrow.” – Robert Q. Jackson
Crimes of Peace – new sense of aggression – At the outbreak of WWII, Hitler picked on Poland, Czechoslovakia, Belgium, Netherlands, and France, annexing Austria, crimes of unprovoked aggression on a common state. 
Crimes against humanity – civilians are principally the victim and originated from the 6 million Jews whose lives were taken from them by the Nazis. Critics will state that it’s ex post-facto law, own rubric in criminal law which states that you cannot be convicted in criminal law of a crime that was not considered a crime beforehand. I.e. if you injured someone ten years ago in such a fashion that was not a crime, then you cannot be charged for it. 
24 high ranking Nazis were selected to be tried and the opening session was on October 18th in Berlin. Italians were not prosecuted at the end of WWII, because they switched side before the end. No mention of the pre-war Nazi- Soviet Pact, which the Germans broke and were replaced with the Russian. The reason why these 24 high ranking Nazis were tried was because of the Final Solution, a horrific event in January of 1942 when Adolf Eichmann, the “Blonde Beast”, and 15 other Nazi men, organized something as the 1C (1 seat?) conference in Berlin, where they planned the extermination of the entire Jewish population in Europe and the Soviet Union, estimated at around 11 million people. Use of the Gas cyclone B was imminent, where Jews would arrive and split into two lines, one sent to work in concentration camps and this gas would be used to kill them.
By 1944, Eichmann reported to Himmler, where 4 million Jews had died in the concentration camps and 2 million more were murdered. Himmler was tracked down in 1960, kidnapped, doped, and flown to Israel, where he was tried, convicted and hanged. His final quote expressed the satisfaction of murdering 5 million people.
Rudolph Hess – he was one of Hitler’s favourite aid. He did not want to open another front by invading England, using the famous blitzkrieg technique at the Battle of Britain by Russians. Hess parachuted into Scotland, but he was found and placed in prison. Hess was the last man in Spandow prison. This prison became a political football where all the Nazis who had not been executed were placed there, running in West Berlin, inside the wall. 
Hilter devised, contrary to the Versaille peace agreement, an airforce for created the German blitz, known as Luflafa. He was sentenced to Nuremberg and committed suicide through cyanide the night before he was supposed to be hang. From this, the Nuremberg trials are regarded as a milestone toward the establishment of a permanent international court. 
Kaltenbrunner successfully got Donitz off a death sentence by pointing out the American admirals towards the end of the war implicated the “Don’t pick up survivors” policy.
Heydrich “Hangman Heydrich” – He was successfully assassinated by Allied commandos. Hilter being upset, he ordered all men and boys over the age of 16 in a Czechoslovakian town to be murdered, on June 10th, 1942 in retribution of that murder.
Vernan Von Brown – created the architecture of the V2 rocket that closed the Second World War. Germans were the first to have experimented with the rocketry. Operation crossbow: the V2 rockets were blockbusters – they destroyed everything they touched with miles.
The architect of the third reich – Alfred Speer – he wound up only with a 20 year sentence, due to somehow being able to convince the Nuremberg trial that he was not aware of the final solution.
VIDEO – DOHA DEBATE REGARDING TORTURE
Despite laws and international conventions, torture is widespread and no protection for the victims. Should torture be outlawed in each case or are there competing principles which should allow for the use of torture? Can torture be tolerated under very narrowly defined conditions with judicial and medical condition in order to save lives?
The DOHA debate house believes that torture is only allowed under legal supervision.
Arguing for torture
Khawar Qureshi arguments
· States have decided that there is a balance that is taking placein the interest of necessity in pursuit of saving lives, and concrete evidence exists to back up this argument. AKA by engaging in the use of coercive interrogation techniques, lives are saved. Legal safeguards must be present.
· 
Bob Stewart arguments
· Recalling personal experience; giving more authority to officers so they can save lives.
· Rules should be bent and broken even under judicial supervision when absolute necessity for extracting information about saving human lives is necessary.
Against torture
Freshta Rapir arguments
· Speaking as a first witness to torture: recalls traumatic experience of torture, something that no human being should have to go through. Torture described as the most dehumanizing and immoral practice that must be banned. No legal justification to subject individuals to such degrading techniques.
Irene Khan arguments
· As an amnesty international representative, she speaks from her own research that torture should never be committed. Torture is wrong in a moral, legal, practical and political context. Unreliable means of gaining information because people would say anything to stop the pain. No amount of legal supervision can make torture safe and will debase the legal system, utilizing torture as a tool of oppression instead of a system for justice. 
Orator comments
· Quoting the Geneva conventions, stating that there is no exception to the use of torture. 
· Debate is about the need to save lives vs. Human rights violations.































LECTURE 9

Terrorism and War Crimes
Maximilien Robespierre created the first terrorism, the Reign of Terror of French Revolution. He used the guillotine on thousands of people.  
Terrorism has existed through the ages. Modern Terrorism. The October Crisis- The FLQ (Quebec Liberation Frony). Killed a Quebec minister and kidnapped an English commissioner. 
War Measures Act (now we have The Security Measures Act) this allowed people to be taken against their wishes if suspected of terrorism. Could hold for lengths of time without cause. 

Women and their Treatment
The Other Boleyn Girl (Tudor period)
Henry the 8ths attempts at a male heir and the Boleyn family
Ann and Mary Boleyn were from an upper class family and educated
Henry nullified his married to Catherine and then married Ann who gave birth to the future Queen Elizabeth the 8th. After getting tired of Ann’s religious beliefs he had her executed. 
Video: To Be a Lady
· Women were not expected to have professions
· Peasant women had no rights
· Male was foremost in the family
· Education depended on wealth and what family could provide
· Marriages were arranged, depending on parents wishes, it was an enforcement of contract, a melding of families. 
· If your husband dies, you can inherit his children and estate, the only time you own your own possessions is as a wealthy widow. 
· Proper and improper was not right or wrong but what was more normal.
In terms of Criminal Law, Henry the 8th was responsible for almost 70,000 executions throughout his reign. 

Terrorism
What have we become since 9/11?
· The older are still pushing to bomb Iraq and Obama keeps pointing out how the last war bankrupted America and had negative consequences. 
· Keep America Safe organization, headed by Dick Chaney daughter, vilified lawyers who were defending potential terrorists. 
· Goes against everyone being entitled to innocence, the right to counsel. 
· The use of waterboarding (pouring water over the faces of captives to simulate drowning) on Al Qaeda suspects even after multiple failed attempts that procured nothing. 
Video: War on Terror 
· Obama closed Guantanamo, however it is not mission accomplished, there are people being unlawfully detained in other prisons. Obama is against torture, however Bush claimed he did not torture either.
· Habeas Corpus: Right to not be unlawfully detained
· Global war on terror
· Extraordinary Rendition: process of picking up potential terrorists and sending them to other countries where they would face torture. Created under the Bill Clinton era
· Bagram Internment Facility in Afghanistan is used by Americans to detain potential terrorists where they have no rights. 
· US ability to detain people everywhere without use of rights
· Is the Obama rule like the Bush era

What are war crimes? 
Video: Syriana
· Good prince taken out so the Americans could secure the oil deal
· The use of droids
Child Soldiers
· Was Omar Khadr a child soldier
· Canadian citizen who at 10/11 was taken by his Al Qaeda father back to Afghanistan and influenced by his fathers views
· When he was 15 he was captured in a battle with American soldiers (2002)
· Allegation was that he threw a grenade that killed an American medic
· Captured and charged with murder. Guantanamo
· Supreme court found that Canada had infringed his Charter rights when they sent people over to interrogate him while he was sleep deprived. 
· Remains the last western citizen in Guantanamo
· Pleaded guilty last year so that after a year he could be transferred back to Canada yet it has been delayed
· Refuse to accept his opinion, want to get him to say what they want
· Canada has never spoken out towards the negative treatment of him
· Causes a two-tier citizenship. If they don’t like what you’ve done you don’t get the same rights. 
· Was shot twice in the back
· Pictures of him buried in rubble when he apparently threw the grenade
· Facts never came out in a court of law 
· He only plead guilty so he could be repatriated in Canada and not spend his life in prison 
· Lords Resistance Army: Uganda/ Congo militant group that used child soldiers. 
· Convention on the Rights of the Child: international standard of child rights
· Canada claims Omar Khadr was not a child soldier
· Ishmael Beah, child soldier in Sierra Leon, admitted to killing a number of people but is now a wild advocate of not using child soldiers, he has been welcomed into Canada and yet Omar Khadr is treated so terribly. 
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LECTURE 10

Exam
Part A: Numerous S/A, lots of choice. The range of questions will be chronologically dealing with the sequence of themes as we encountered them in the course. There will be no examination of the reading. 
Part B: a couple of mini essays. 

Bill C-10: Safe streets and communities act
Kenneth Love criminal defense lawyer in Ottawa  article: we should pay more attention to this bill then perhaps we have. This bill is actually 200 pages long and it’s a combination of nine combined bills that failed to pass in other parliaments. There are the mandatory minimums. In the terrorism sphere the Khdar case: the superior courts of the land have chewed out the government for not paying attention to the rule of law or the charter. The safe streets and communities act provides in effect an entire revamp of our criminal law system. 

There are great changes on a historic scale that we need to watch. Mandatory minimums take away discretion in the judge with sentencing. We all have different backgrounds and if any five of us committed an offence there would be different things to be said about each of us in terms of our successfulness of reintegration into society, past record, chances of getting a job etc. why should all five of us be treated the same? There are detrimental aspects to this as well. If a drug deal happens [you hand your room mate weed] in or near a school/on school grounds or places under the age of 18 years or involve such a person.  
Another aspect that should be of concern is the availability of conditional sentences. Based on the aspect that the person is not a danger to society and should not be constrained from contributing to society.  40 or more offences [some being property offences] will be added to the list where conditional sentences will no longer be available. Why do you want to imprison someone whose crime is not violent? 

Another aspect is under the provisions that provide for a pardon. You can apply for a pardon after a certain waiting period. The idea is that you shouldn’t be discriminated in your job possibilities on the bases of a condition for which a pardon has been granted. Now it has been extended, it is 5 years before you can get a pardon for a summary conviction. 

Another aspect of the bill allows a far broader bases on which the minister of public safety can exercise discretion having offenders transferred back to Canada. This is exemplified in the case of Omar khaddar. 

Stats show that crime rates are going down and that Canadians feel safe. A recent poll said that 93% of those surveyed in 2009 were satisfied with their personal safety. 

The tendency of the bill is to incarcerate rather than rehabilitate. It is a punitive measure not a preventative measure. 

Ukranian born alleged nazi war criminal: last major war crimes case coming out of ww2. Shows the challenge of pursuing war criminals years after the events. He suffered many ailments and was wheeled into his current trial. A lot of people were caught swept up with no choices. This man became caught up. He alleged he was originally wounded fighting for the soviets then he eventually wound up fighting with the Nazis against them. He became a guard at notorious death camps. He was charged with being party to the murder of about 28 thousand Jews. The real feature is that he was party to it [there were no eye witnesses able to identify him] originally in the 1980s he had been extradited from the United States where he had been an auto worker, and tried as being Ivan the Terrible [although he resembled him, it turned out that the isreali court freed him saying the soviets forged the identity card that put him there] then the US recently revoked his citizenship on the bases that he lied about being a guard camp, then sent to Germany and found guilty and sentenced to five years in prison. Went to his death maintain his innocence saying he was a guard just “doing his job” and if he did not he would be shot.

The issue is how long should you pursue? The idea is to send a message that there should be no safe haven.

Assimilations Failure and the rise of terrorism NY times: refers to the concern we ought to be having about home grown terrorism. On july 7 2005 known as 7/7 in England, islamist suicide bombers attacked the transit killing people. The difference between 7/7 and 9/11, 7/7 was perpetrated by British citizens. The real question is not how people got turned to this type of activity inside their own country, but why? What was so attractive about a violent reactionary ideology that would make them want to commit these atrocious acts? 

Multiculturalism is what we ought to focus on, to its failure. We kid ourselves that we are a multicultural society. Poll: 52% of Canadians mistrust muslims [the majority of people] 

People said if they are mistrusted it’s their fault. 

The elephant in the room is immigration and immigration policies. People are treated on the basis of their ethnicity rather than the fact that everyone is a citizen. 

Even in places like Alabama don’t go there if you are brown skinned. This gentleman argues that instead of individuals feeling they have a future, the authority over them is delegated to the community leaders. If you have more conservative community leaders then there is going to be more influence on the young people that are under their sway. This is a rationale for explaining how home grown terrorism can develop. 

Video: Guantanamo 
You get a sense of the isolation, the solitude and the vulnerability. You will see it is really cats playing with a mouse. Pushing it around and tormenting and teasing it. He thinks the people are there to help him but then realizes they are just trying to get him to say what they want him to say. 

The psychiatrist says: the first element that comes up is that he was so excited when he hears about Canadians. He is under the impression that these are people from the diplomatic courts and there to help him. 

This was an unlawful interrogation. 

Wounded child soldier charged as a war criminal. 
Discussion about the video
“you’ve got your eyes – your feet are still at the end of your legs” 
He was shot twice in the back and he lost the sight in his left eye. 
The interrogator was tormenting Omar. 
The Canadian government had to be taken to court and found to have abridged his rights. Every time the conservative government was asked about Khdar the official response was “he is facing serious criminal charges in the us, there’s a process there and it needs to be completed” at no time did they admit he was a child soldier or they would be intervening on procedures.

LECTURE 11







Lacur compl
W2 Lo 2 Moting Happens i Vacsum

Wt gl o o o thr B st s b
o e, sty K

o Baman s, was bt e g s
e 5. Esspen mrcaraissopes o o Ergrao-
e Ry e e T e s P

Wil v Ganguerr v o gt sl ok o ormarey s
e Ok 3 Narray o e e e b 104 T re o
i w S o Engan 1065 wtn il s o
e ke o e e shr s o g
g o e . oy e G s o v ot o s

otk onEgra ey o b an i vt Hro
St 30 kg ot o or: xS s it Ergar
ooy ok h 0 P, Fo S, w0 Wt o oo

e et b gk S g s Ao
oty st ah sicte s o ol ey PG
o e e s s vt

T il s s e s
= Tho was  systom cao " Whch was syt o s o
ooy b s 3 s 7 5
et e —
it Sl
oy oty ouk cocess s i ok of
Py e ot 2 12 e

B ——
Cocep o e i esca i s ol s v o o




