Week 3: Obligation in Negligence 

Arland v. Taylor 1955 Ont Ca p.45
· Facts
· MCA – 9 year old pedestrian on highway struck by defendant’s vehicle
· Raining and foggy. Driver couldn’t see very well.
· Judge told the jury to ask themselves during deliberation, “Would I have done that? What precautions would I have taken that he did not? Would I have gone over that hill at the same speed?
· Issues
· Whether the onus of proof that the damage sustained by the plaintiff did not arise through the negligence of the defendant, rests on the defendant.
· Does the defendant need to prove that his negligence did not impose damages on the plaintiff?
· Whether jurors are to put themselves in defendant’s place and decide what they themselves would have done
· Ratio
· Standard of care is defined by Reasonable Man test, not what juror would have done in defendants place.
· Analysing the facts from a reasonable and objective perspective 
· “In determining the standard of duty so defined, a judge must not interpose himself, for, the accident having happened, his point of view may be arped by extraneous or subjective considerations, however much he may think he is free from bias. It is fro this reason that a jury must not be instructed by the Judge or counsel to put themselves in the place of a defendant in a negligence action when called upon to pronounce upon his conduct.”

Palsgraf v. Long Island Railroad Co. 1928 NYCA p.48
· Facts
· Guard helping passenger onto train dislodges package wrapped in newspaper containing fireworks which explode, causing scale to fall over
· Plaintiff crushed by scale while waiting at train station for a train
· Issue
· Whether there was sufficient proximity between the lady and the train employee to found a claim in negligence 
· Ratio
· No duty of care owed if harm not reasonably foreseeable – ie evidence of harm does not necessarily prove act is negligent
· It was not reasonably foreseeable that the woman would be harmed by the action.
· In my view, the men with the fire works should have reasonably foreseen the dangers of the fireworks in accordance to dangerously boarding a train. However, their proximity to the woman is questionable.


Causation – But for Test p55
· Tort
· Wrong recognized by law
· Duty not to harm your neighbour
· Neighbour is anyone who is foreseeably harmed by defendant’s conduct
· Cause of Action
· Duty
· Breach 
· Damages
· Damages
· Restitutio in Integrum – make them whole again

Tort Critique
· Fault
· Uncertain result
· You don’t know if you’ll win or lose
· Time consuming
· Expensive
· Not everyone can afford to bring forth a cause of action
· No Fault
· Certain/quick/cheap
· Inadequate awards
· Controlled by insurers
· No deterrence/ no culpability 
· Who pays?
· Government?
· WSIB/EI?
· [bookmark: _GoBack]Cap General Damages
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