Week 2: Proximity Principle							Obligations

Donoghue v Stevenson 1932 p.23
· Facts
· Pl consumes a ginger beer in an opaque bottle containing a decomposing snail, bought by a friend at a railway café
· Sues manufacturer for damages
· Issue
· Whether pleading discloses a cause of action
· Can she sue the manufacturer? Does the manufacture have a duty of care?
· Ratio
· No contract, so it’s tort law
· Duty not to harm your neighbour – proximity
· Your neighbour is anyone reasonably foreseeably harmed by your actions
· Principle of negligence is introduced
· Anyone who would be so directly affected by a person’s act or omission that the person should have considered them while planning/preforming the act
· All manufacturers of products bear responsibility for any damage that their products cause, even if the sufferer did not buy the product himself or herself. 
· Objective
· From any reasonable persons view
· Subjective
· From your own point of view

Kamloops v. Nielson 1884 SCC p27
· Facts
· Kamloops building inspector and Kamloops City Council fail to stop illegal construction
· Mr Hughes, who was a councillor of the city, built the house against building standards. Building inspectors would stop order construction due to the improper approach. Hughes persistently continued. Eventually the city allowed Hughes to finish the building. 
· 4 years later, Hughes sold the house to Neilson, who was not informed of the history of the construction, but eventually found out after having issues with the house.  
· Issue
· Question whether Kamloops breached its duty of care to Nielson, who purchased unsafe home from builder
· Ratio
· Policy defence usually available to protect Statutory Bodies (city) against negligence claims, but…
· Policy is that they can only afford so many injunctions and building demolitions. They have the ability to legally do nothing.
· If you make the municipality liable for everything, you won’t have the pleasures it provides. Also it is not up to judges to judge and control how municipalities work.
· Kamloops is liable – it should have considered an injunction, or prosecuted the builder – didn’t follow own policy.
· Loss caused in the implementation of policy decisions, i.e. operational negligence will be compensable. Loss will also be compensable if the implementation involves policy considerations and the discretion exercised by the public authority is not exercised in good faith.”
· City benefited the councilor. It was an inside job.
· City owed a duty of care to Neilson, but failed to do so.
· Didn’t do all that was possible to stop the construction, they had the discretion to do so, regardless of policy decision, but decided not to based on the benefit of one of their own.

Cooper v. Hobart 2011 SCC p33
· Facts
· Investor sues registrar of Mortgage Brokers for negligence in failing to notify investors of Eron Mtg Co violations of Mortgage Brokers Act.
· Cooper (investor) sues Hobart (registrar).
· Eron (Mortgage broker) used investors’ money in unauthorized conduct.
· Hobart knew about the unauthorized use in 1996, but didn’t put a stop to it until 1997.
· Cooper believes that Hobart was negligent for he could have stopped the conduct earlier or notified investors to avoid loss.
· Issue
· Does a statutory regulator owe a private law duty of care to members of the investing public for negligence in failing to oversee conduct of Co. licenced by the regulator?
· Ratio
· No proximity to found duty of care
· Private Law Duty of Care
· An organizations duty of care to a specific individual 
· Public Law Duty of Care
· [bookmark: _GoBack]An organizations duty of care to the public as a whole
· Public policy considerations
· A government actor, who may reasonably foresee that losses to individuals could result if carless in carrying out his duties under legislation, does not have a prima facie duty of care to those individuals if the duty is not specified in the legislation.
· It was in the policy not to tell investors because if they did, the mortgage broker would never be caught.
· Ann’s Test
· Foreseeability
· Proximity
· Therefore, even though the Registrar (Hobart) might reasonably have foreseen that losses to investors would result if he was careless in carrying out his duties under the Act, there was insufficient proximity between the Registrar and the investors to ground a prima facie duty of care. The statute cannot be construed to impose a duty of care on the Registrar specific to investments with mortgage brokers, as this duty would come at the expense of other important interests
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