DCC211

September 16, 2015 – Lecture 2

Historical background

The law of England

Magna Carta

Parlimentary Supremenacy, Canada can pass any law that it wants, and the job of the courts is to apply it. We do not have this is Canada, because federalism says that Parliament can only rule on federal issues

The Unwritten Constitutuion
1) Constitutional conventions

2) Unwritten constitution Principles

a. Informs judicial interpretation
b. May also have direct effect

Examples
· Rule of law
· Federalism 

Rule of law
1) People AND government are subject to law
*law for all doesn’t always mean the same law for all, i.e diplomats

2) Law provides public order
3) Public law must be authorized by law
*Legal pedigree – you can trace the power

constitution act 1867 – Ontario legislature, municiplaties act, city of Ottawa gives power to bylaw – bylaw acts on UBER


Branches of Governemnt

Know the difference between executive and legislative roles of government



1) Legislative Branch
2) Executive Branch
3) Judicial Branch

Legislaitve Branch

Constittution Act, 1867 s 17.

· They make legislation
· The make up of the house of commons determines who gets to lead
· Not unlimited power in the legislative branch
· Federalism is a limit – can only pass laws in the federal sphere
· Charter is the second limit – cant pass laws that violate the charter

Executive Branch

· The governor general acting by and with the advice of the queens privy council for Canada
· Administer government programs 
· Running services like national post, militart
· The exectuvie branch is resposbile for the enforcement of law, RCMP, prosecutors are part of the executive branch
· Make regulations, i.e parliament of Canada has empowered the executive branch to make regulations. i.e. the fishiers act sets out laws, but the specifics are made the the executive branch, I,e, what gear you can use fishing
· Appoints judges
· A small legislative role of the exec role in Canada, 

Judical Branch

· Decided cases between private parties and/or governments 
· John vs Kelly, john vs r, Quebec vs Ontario
· Which involves
· Interpreting the law
· Assessing the validity of laws
· Developing the common law (jurisprudence)
· Although the federal government has power to appoint judges, but the province gives power to exercise law






September 30, 2015

Review from last week – which I wasn’t here for 

Rule of precedent – stare decsis
1) Lower courts have to do what higher courts say that they to do
2) A court is only bound by courts higher then them in the same hierarchy 

Application of precedent
1- Common law
2- Staturatoy interpretation
3- Constitutional law
4- But not really Quebec

If you are a court, and you are trying to decide if a decision is binding
1) Identity of the deciding court, same hierhachy, higher court?
2) Holding (ratio) legal reason, conclusion that the court relies on to decide the case
a. Holding – a piece of legal info that the court relied on to made a judgement
i. Neccasry to get to the outcome
b. Commentrary (dicta) – may be perswasive, but they are not binding on lower courts
i. There is some suggestion that if the SCC makes a comment, but they are usually considered binding – so must be carful when claiming something is dicta and not binding
3) Bad law
a. Overturned law
b. Applying a legal rule that’s changed

Persuasive authority
· Lower court decisions
· Descions in other jurisdictions
· In Ontario, what are they doing in nova scotia?
· Obiter dicta


New lecture

What is legislation

Statute: written law enacted by a legislative body
· Acts of parliament, provincial legislatures 
Regulation: written law enacted by a decisonmaker authoritized by a statue
· Ex. Banking regulations
· Known as a secondary piece of legislation
A by-law is a written law enacted by a city
· Ex: Ottawa taxi by law

Legislation and Common Law
· Legislastion can “displace” the common law
· Legislation trumps common law
· Examples
· Ontario Residential Tenancies Act
· State Immunity Act
· Interstital Common law

Therioes of Statuatory Interpretatioin

Textualism 
· Also called literalism, strict construction plain meaning rule
· If the words of the stature themselves precise and unambiguous, then no more can be necessary than to expounds those words in their natural and ordinary existence
· Process
· First, read the provison
· If the meaning is plain – apply the plain meaning
· If the meaning in ambiguous – look to other considerations, (consider presumptions, purpose, other facrots in interpreting the provison)
· Rationale: why go with textualism 
· Democracy 
· Transparency 
· Problems with this approach
· It can be hard to know what the plain texts mean
· Its not always obvious
· What counts as ambiguous?
· How much can you stretch before a provison can be read in different ways?
· Absurd, unjust, bad results
· DEFINE TRASH FOR THE PURPOSE OF THE SIGN 

Intentionalsim 
· Also called purposivism 
· Goal is to give effect to “the purpose of the legsislature”
· WHAT IS THE PURPOSE OF THE TRASH SIGN
· Intrinsic evidence – going about interitoslam 
· Preamble of the statue
· Legislative scheme
· Headings 
· Extrinsic evidence
· Legislative history
· Context
· Previous law
· Rationale
· Democracy – these politicans need to be effect
· Effecency  - these people changing the law all the time, have got me fucked up waiting 
· Problems
· Legislators have conflicting intents
· Some wanted the beach clean
· Some wanted the garbage dumps full
· (or none at all)
· Unknowability of intent
· We cant know what they were thinking, when they thought it
· So may have made speaches
· Uncertainty

Pragmatism
(a result of intentalism)
· Consider text, purpose, consequences to find the most “acceptable” interpretation
· Rationale 
· Judicial honesty
· Necessity – you cant always follow interntiaonalism or textualism all the way
· so a pragmatic judge will use both of these things
· Problems
· Unpredictability 
· A judge can go anyway, they have a bunch of considerations
· We can avoid this to some extent by staire decisis
· But still a problem
· Role of courts
· Expands the roles of the court, now they are saying, what law SHOULD be, not only what it is

R vs. McIntosh

Parties
· Mcintosh (the respondent) 
· The Crown (appellant) (Ontario)

Facts

· McIntosh confronted the deceased with a knife
· McIntosh says the deceased came at him with a kitchen dolly


Issues at Trial 
· Is McIntosh guilty of second degree murder?

Issues on Appeal
· Which rule governs self defence for persons who provoke an attack?
· Does criminal code s.34(2) apple to provokers

Lamer
· Takes a texual approach “everyone who was unlawfully assualated, provocation or not”

McLaughin
· Even if you think the meaning is plane, you must look at intent
· “the purpose of the legislation must be taken into account”

The conflict resentates in wheather or not we should look into the context of the section

Mclaughin says that the words need to be read into the statue

Guest speaker

Drafting
· Start with public policy
· The government wants to do something
· How will they do it?
· Only 1 of them is called rules
· Instriuments that compel or negate behavior
· They can also create incentives or grants, to encoruge certain types of behavior
· They may use programs
· So the rules
· One end of the rule spectrum is statues, then you have regulations, or sibordinate regulations, then you have admin guidelines, (not enforceable but suggsestive)
· When to use what tool?
· Expediency, how fast does a government need to act
· Admin guideline is quick
· Regulations are usefull, because you don’t need to go through parliemnt 
· Essentially a government dept, that gets the ball rolling
· Statues
· Take long, you need a vote, if you don’t have a majority all the time, may be hard to get it done
· Another reason not to use it, commons may be packed busy
· Maybe not ideal to be in public light
· But you may choose statues, when you want transparency 

There used to be a clear distringuion between statues and and regulations
Statues – make act lawfuls
Regulations – hone in and tighten up the law
However there has been a shift overtime to adding more substance to the regulations
, the substance has moved into the regualtions

Legislation is like statues – 
Then they tend to fill in the statues through regulations

So with an innitaive, you will want statues, but also will want regulations 

Legislation process
Starts with innititave 
· Want to regulate jellyfish
· Experts will put in input
· Minister will take it to a memo to cabnit
· It will have drating insturtions attached to it
· Passed – it will go to justice
· Justice lawyers will draft
· Goes to parliemtn, 1,2,3 readings
· Senate
· Boom – law.

Regulatory process
· Experts make plans
· Straight to justice 
· Regulation section
· Treasury must confirm
· Gazette publishing
· Coming into force provison
· Privy council gives it the go ahead
· Standing joint commity
· Both member from the senate, and HOC
· Scruitnized by the joint comminty
· Can be altered

What is in the legislation
· Constitutional issues, and jurisdictional issues
· 91. 92.
· Think about the charter – make sure its legal under the charter
· Qusia constiruionial acts must be considered – 
Whats in the regulations
· You must think about the enabling authority
· The statute says ‘you make regualtions about this’
· You need to follow the limits within the statue
· Arechetucrure of the piece of legislation
· Different depending if its completely new, or if it is  an amendment
· Start from the broad, and go into the specific

Interpratation tool

· Ordinary meaning
· The meanding that spontaneausoly comes to the mind of a compnenet reader

· Interpretation Act
· Example, holiday means any of the following days, 

· Defenitons section
· The meaning a defined in the legislation itself
· Exception: technical meaning
· Special legislation regulating horse racing, “when u sell a horse, you cant refuse a sale based on the sex of the horse”
· There are 6 different types of sex
· Original meaning
· What in meant in 1867

· Contemporary meaning now  vs 1867
· No horses, on bicycles in the park, or any other convenience
· Is a Segway covered – of course
· Billingueal interpretation
· Shared meaning rule
· You cant have pets in your rental home
· English “pets”
· French “cats and dogs”
· Uniform expression
· If parleimtn is using the same word in mulptimes places in legislation, they probally mean the same thing
· Same word means same thing






· Surpluses

A head may refurse to disclose a record wher the disclosure would reveal advice or reccomendations of a public servant

SCC says, advice and recommendations are two different words, must mean two different things

· Avoding absurdidty
· [bookmark: _GoBack]
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