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LS 101 - Introduction to Legal Studies Lecture Notes

1.	Introduction to Legal Concepts

1.	An Overview of Legal Concepts and the Legal System
		Traditional societies regulate behavior through informal norms and social controls. They were enforced through family ties, friends, neighbors, shame, ridicule, ostracism. Modern society requires formality 
		Laws are formal and explicit rules that are (1) established by a political body; (2) enforced by threats of punishment; and (3) enforced by formal agencies of control (police force).
		Judges are expected to be knowledgeable, fair, and impartial. Lawyers are biased

2.	Functions of the Law
		The law functions to maintain social control and ensure social order
		Laws are major mechanisms for conflict resolution 
                         Also used for social change (i.e distribution of wealth, changing views towards smoking).
		Laws uphold rights and privileges and determine duties and obligations (i.e property rights, duty of a parent to care for child, duty as a good citizen	
                         Law communicates and upholds moral standards of our society 
		Laws are criticized for preventing change, repressing society, upholding the privileges of the rich (i.e lenient tax laws), promoting injustice and inequality (anti-religious laws, Nazism etc), and are expensive and inefficient to enforce (overregulation (i.e tons of laws preventing new businesses, divorce laws with long litigation cases).

3.	Mediation, Arbitration, and Adjudication
		Mediation involves a neutral third party who attempts to find a compromise - non coercive, mediator does not impose a decision, only works if both parties are willing to be reasonable – cooperation rather than competition
		Arbitration involves a neutral third party who has the power to settle disputes
		Adjudication involves the court process (i.e judge/jury).

4.	Administrative Law
		Government departments and agencies have the authority to develop and enforce policies 	    in specific areas of authority
	The rules and regulations they develop and enforce are referred to as administrative law
Administrative tribunals deal with conflicts relating to administrative or regulatory 	           statutes, not criminal law!
	These tribunals are called boards, commissions, committees, councils, agencies etc.
	Tribunals have authority over narrowly prescribed areas of law
	Tribunals are designed to be impartial
	Tribunals often have great powers in their designated areas of authority

5.	Advantages of Administrative Tribunals
	Tribunals offer an open, speedy, and cost effective way of resolving disputes
	Tribunals offer fair and impartial hearings
	Tribunal members have expertise among their field.
	Less formal – allowing use of wide variety of evidence
	They act according to the due process
	The decision is open to public scrutiny and can be appealed via courts
	
	
2.	Legal Ethics and the Law Profession

1.	Becoming a Lawyer
		The law degree is an undergraduate program
		Requires a law degree, a year spent articling, and completion of the bar exams
		Applicants to the bar must be of good moral character, but there is minimal screening on moral character.
		Sometimes, this has been misused (discriminate vs minority, blacks etc in US).

2.	Legal Ethics
		Lawyers frequently take on noble causes and defend the weak and powerless
		Lawyers are also frequently involved in corruption and other scandals (i.e Watergate)
		The law profession routinely places lawyers in ethical dilemmas (murder cases)
		There is little training in law on how to deal with ethical issues

3.	Social Control and the Legal Profession
		Law is an autonomous profession that is largely self-regulated
		Law societies in each province set rules of conduct
		Lawyers are also subject to legal controls and informal social controls within the profession
		
4.	The Canadian Bar Association Code of Professional Conduct
		The Canadian Bar Association has established a Code of Professional Conduct
		They rule that lawyers are representatives of clients, officers of the legal system, and public citizens
		The code is criticized as being relatively vague
		Lawyers are viewed as an officer of the legal system. They must show respect for the law.
		They have to follow legal procedure in non-abusive way
	
5.	The Advocate as a Hired Hand
		The traditional role of the lawyer is that of a hired hand
		Attorneys have specialized knowledge to help a client
		Lawyers are expected to be value neutral in defending their clients’ interests

6.	The Adversarial System
		The justice system in Canada is based on an adversarial model
		Characteristics: the damaged party initiates the proceedings, both sides may have legal representation, lawyers act on clients interest, lawyers battle by using evidence, arguments, judge and jury and neutral adjudicators, there is a winner and a loser
		Lawyers battle each other in a court of law on behalf of their clients
		The adversarial model is supposed to bring out the truth and protect civil rights, satisfies litigants by allowing them to go to court
		Critics contend that it obscures the truth and benefits the wealthy over the poor. Undermines respect for judicial system when injustices happen and fosters bitterness and cynicism amongst public


7.	Ethical Norms when Dealing with Clients
		
		Lawyers are prohibited from discriminating against people based on race, ethnicity, religion etc.
		Lawyers often take on unpopular cases, causes, and clients
		Obligations to clients include: partisanship, competence, loyalty, candor (honesty the client), proactivity (take initiative in pursuing clients interests), and confidentiality.
		Lawyers should not encourage frivolous lawsuits, or engage in behaviors that cause undue delay or harass others. Should not facilitate client behavior that is harmful.
		They should exert some control over their client

8.	Lawyer and Client Conflict
		Clients can dismiss their attorneys for any reason at all
		Clients can also sue their lawyer for negligence or other causes
		Lawyers may only withdraw their services for cause

9.	The Paul Bernardo Case
		Bernardo’s first lawyer in his murder trial was Ken Murray
		Murray removed incriminating tapes of sexual assault from Bernardo’s former home
		Murray was charged criminally with obstructing justice
		The trial judge acquitted him on the grounds that he did not have criminal intent
		The Law Society of Upper Canada withdrew charges of professional misconduct against Murray because ethical guidelines were too vague

10.	The Role of the Crown Attorney
		The Crown Attorney is typically a lawyer and plays the role of prosecutor in trials
		The Crown Attorney represents the public interest


11.	A Conflict Perspective Critique of the Legal System
		Conflict theorists view the legal system as supporting the wealthy
		The rich use the legal system to maintain their privileged position
		The poor often do not have access to the legal system because of costs
		
12.	A Lawyer who Murders
		In 1988, Calgary lawyer Maurice Sychuk murdered his wife and was sentenced to life imprisonment
		He was disbarred from the legal profession by the Law Society of Alberta in 1990
		He was paroled from prison and applied for readmission to the bar in 1998
		The Law Society of Alberta denied Sychuk permission to practice law

3.	Theories of Social Order

1.	The Consensus Model
		The consensus model suggests that social order is based upon common values 
		Law reflects the collective will of the people
		This ideology is used as a justification for laws and law enforcement
Critics argue that the consensus model wrongly suggests that society is homogeneous
		
2.	The Pluralistic Model (Interests Model)
		A pluralistic model recognizes that societies are heterogeneous (pluralistic)
		These diverse groups represent competing interests and values
		Conflict is a characteristic of all societies
		Societies resolve conflict by developing conflict resolution mechanisms
		These include government, the courts, tribunals etc.
		The legal system is supposed to be value neutral- no bias
		Laws are often developed through consensus
		Critics of interests model argue that these interests are not freely chosen, and that 
		State pressures people to choose certain things

4.	The Conflict Model (Coercion Model)
The conflict model of social order emphasizes the repressive nature of government
This model suggests that social order is developed and maintained through coercion
		A small elite in society controls economic and political power
		This elite uses their power to maintain their privileged status
		Force and coercion are used to maintain the status quo
		Law serves the vested interests of those in power 
		Critics argue that coercion is seldom a sufficient condition to maintain social 			order. People end up resisting, and thus it would be unstable
		
5.	Overview of Consensus, Pluralistic, and Conflict Models
		All three models have a degree of validity
		Different societies use each of these in various degrees
		Totalitarian and authoritarian societies depend heavily on coercion
		Most democratic societies rely on consensus and conflict resolution mechanisms


4.	Due Process and Crime Control Models of the Criminal Process

1.	An Overview of two Models of the Criminal Process
		Canadian values have traditionally emphasized social order
		The United States Constitution emphasizes freedom and liberty
		Canada’s value system has long been supportive of a crime control model
		The US’s has long subscribed to a due process model of the criminal process

2.	The Crime Control Model
		This model argues that crime and social disorder are major threats to our freedom
		Maintaining social order is an important part of governance
		Society willingly gives up some freedom in order to maintain order
		The police play an important role in maintaining social order
		The police operate on a presumption of guilt
		Laws are meant to be flexible to enable the police to apprehend criminals
		This model emphasizes the ends (social order) over the means 

3.	A Case Example of the Crime Control Model – China
		China today is regarded as an authoritarian country with few political freedoms
		Social order is maintained through coercion
		Shousen laws allow the police to detain Chinese citizens without charge
		These administrative detentions help to maintain social order
		Critics point out that the cost is high since it violates the civil liberties of thousands

4.	The Due Process Model
		This model assumes that the greatest threat to our liberty comes from the state
		This is an anti-authoritarian model that is suspicious of authority
		This model aims to prevent the misuse of power an authority by officials
		Powers given to law enforcement must be limited and scrutinized
		The protection of civil rights are given prime importance
		The operating principle it the presumption of innocence
		It is better that a 100 guilty go free than one innocent be convicted
		Emphasis is given to the means – i.e. to due process

5.	A Cost-Benefit Analysis of the Crime Control and Due Process Models

		The crime control model maintains social order and victim rights
		Police can efficiently and effectively deal with crime
		Problems include the possibility of abuse from those in authority
		The problem of wrongful conviction from errors in the process

		The due process model empowers citizens and protects civil liberties
		This model best protects the poor, the powerless, and minorities 
		It helps to monitor and control authorities including the police
		More guilty persons are likely to get off which upsets victims
		This model is more time-consuming and costly

6.	Summary – Crime Control and Due Process Models
		Both models have their benefits and deficiencies
The task for society is to find a balance between the need to maintain social order and the protection of individual rights and civil liberties


5.	A Brief Introduction to Canada’s Legal History, the Court System, and the Charter of Rights and Freedoms

1.	An Introduction to Canada’s Legal History
		The British North American Act 1867 – made Canada a country. Allowed federal government to create currency, maintain military, and create criminal code. Provincial government was given power of education, health care, marriage
		The Canada Act 1982 
		The legislative, executive, and judicial branches of government
		The evolution of the common law

2.	An Overview of the Court System in Canada
		Provincial Courts – used for lower-level offences (judge only)
		Superior Courts – more serious offences (can use jury trials)
		The Provincial Supreme Court (Court of Appeal)
		The Supreme Court of Canada – highest court
	
3.	The Canadian Charter of Rights and Freedoms
		The Constitution Act 1982 is the supreme law of Canada
		Limitations of the Charter of Rights and Freedoms
		The scope of the Charter
			Charter rights are not absolute
			The “notwithstanding clause” in the Charter
			Quebec’s use of the “notwithstanding clause” in 1989
		
4.	Fundamental Freedoms, Democratic and Mobility Rights
		Section 2 of the Charter – fundamental freedoms
		Democratic rights under the Charter
			The right to vote
		Mobility rights under the Charter
			The right to leave and enter the country
			The right to travel and work within Canada
			Restrictions on employment rights
		
5.	Legal Rights – Sections 7-10 of the Charter
		The right to life, liberty, and security of the person
			The right to life does not extend to an unborn fetus
		The right to be secure from unreasonable search and seizure
			Police have the right to search suspects who are under arrest
		The right not to be arbitrarily detained or imprisoned
			Police have extensive rights to detain suspects
			The right to consult and contact a lawyer
			The right of habeas corpus
				
6.	Legal Rights – Section 11 of the Charter
	Section 11 deals with criminal proceedings and trials. An accused has the right: 
	(a)   	to be informed without reasonable delay of the specific offence;
	(b)   	to be tried within a reasonable time;
	(c)  	not to be compelled to be a witness against him/herself;
	(d)	to be presumed innocent until proven guilty according to the law in a fair and public hearing by an independent and impartial tribunal;
	(e)	not to be denied reasonable bail without just cause;
	(f)	to be tried by jury if the maximum penalty for the offence is imprisonment over five years;
	(g)	not to be found guilty for an offence that was not an offence when committed;
	(h)	if found guilty or not guilty of an offence not, to be tried again for that same offence;
	(i)	if found guilty, and the punishment has been changed since the commission of the offence, to be afforded the lesser punishment.

7.	Legal Rights – Sections 12-14 of the Charter
		The prohibition against cruel and unusual punishment
		Witnesses may testify without their testimony being used against them
		Parties in any proceedings have the right to the assistance of an interpreter

8.	Equality Rights – Section 15 of the Charter
		Individuals have the right to equal protection and benefit of the Law
		Discrimination by race, national or ethnic origin, colour, religion, sex, age, or mental or physical disability is prohibited
		Section 15 was used by the courts to legalize gay marriages

9.	The Role of the Courts and the Impact of the Charter
		The Charter has effectively given the courts a veto over legislation
		The use of court powers to strike down or amend legislation
		Is the court becoming more activist as critics claim?
		The Supreme Court decision to strike down the abortion law – R. v. Morgentaler, Smolig and Scott 1998
		Is the Supreme Court exercising restraint as many legal scholars contend?

10.	The Spanking Law – Section 43 of the Criminal Code of Canada
		Correction of a child by force
		Force must be reasonable
		Force must be for the purpose of correcting or educating a child
		Force may only be used on children between the ages of 2-12
		The amount of force used must be “transitory and trifling” in nature
		The courts will consider the customs of contemporary Canadian society
		Ethnic customs or religious beliefs cannot be used to justify excessive force
		Why did the Supreme Court uphold “the spanking law”? – to uphold “traditional family values on raising children”
	
6.	Civil Litigation and Tort Law

1.	Civil Litigation and the Trial Process
		Most civil cases do not make it to trial (lawsuits are expensive and time 				consuming!)
		Pre-Trial Procedures
		Notice of action – filing a notice to defendant that an action has started
			Statement of claim – plaintiff makes statement outlining his/her allegations 			and damages and evidence (also referred to as pleadings)
			Statement of defense – defense prepares a statement, often with 					counterclaim.
		Discovery - lawyers examine documents (pre-trial) make all evidence 	
		available.
		In – chamber meetings – judge meets with lawyers to pressure to agreement
		The Trial Process – similar to criminal trial (adversarial system) 
		Small Claims Court – hears cases below $10,000. No lawyers, judge takes more 			active role
		Appeals – based on questions of law – very costly.
		Enforcement – process of recovery require victor to take steps to get money. Can 			sometimes be hard (defense is bankrupt, broke)

2.	Torts – Liability and Remedies
		A definition of torts: a situation when one party has caused harm/injury to 			another party or their property 
		Differences between torts and crime – torts are generally less stigma, less 				punishment, used to pay someone back, easier to prove, does not need 				mens rea
		Vicarious liability – one person is responsible
		Joint liability – a group of people (i.e business is responsible). 
		Special damages are calculated precisely (cost of a car)
		General damages – hard to determine cost (i.e pain and injury)
		Punitive damages- rare in Canada. Designed to punish someone for their tort. 		Intended to deter	
		Injunctions – stop doing something 
		Intentional torts vs. negligence – intentional – willful. Negligence torts- not 			willful. Most court claims in civil court deal with negligence 

3.	Conditions for negligence Torts to be Successful
		Duty of care – was there a duty on part of defendant to be careful?  Or no 				obligation (i.e ski guide negligent in providing safety)
		Fault or Breach– was there a fault? the reasonable person test is used  
		Loss, damage, or injury – there must be some sort of loss, damage or injury
		Causation – the plaintiff must show the defendant caused the damage
		Prejudicial conduct of the victim – the victim must not also be negligent (i.e the 		victim ate expired food from a company, and sues them for sickness)
		
4.	Premises Liability

		Duty of care for property owners – shoveling snow
		Hosts liability
		Innkeepers’ liability – restaurants must put signs indicating slippery floors
		Product liability – best before dates, manufacturing dates, allergen information.

5.	Defenses to Torts
Due care, lack of causal connection, no injury to the plaintiff, and contributory negligence
		Accident – could not foresee the event happening, and could not avoid it 
		Necessity – it had to be done to avoid greater harm 
		Lawful authority – police arresting someone is lawful authority defense of assault
		Self-defense or defense of property – common for assault charges
		Consent – i.e boxing match, fair fight
		Voluntary participation – signing a waiver, voluntarily joyriding

6.	Nuisance and Defamation of Character
		Injunctions as a solution to nuisance behaviors
		Defamation of character
		Libel and slander
		Protections afforded the media against defamation of character lawsuits

7.	The Law in Practice
		Insurance as a variable in lawsuits – ability to pay, often there is temptation to put 		the obligation to pay on the person who can actually pay
		No-fault automobile insurance as an alternative to torts
		Workman’s compensation as an alternative to torts
		Torts as a major mechanism for social change and reform

8.	The Increase in Tort Actions
		Changing values make lawsuits more acceptable
		Duty of care has expanded
		The number of lawyers has increased
		Contingency fees
		Torts launched for other motives
		An entitlement mentality
		Expanding laws

9.	Frivolous and Abusive Lawsuits
		The Stella awards
		The fly in the bottle
		The vexatious litigant
		The $65 million dollar pair of pants
		Wacky warning labels and the debate over the value of lawsuits


7.	Contracts and Contract Law – Principles Underlying Criminal and Civil Law

1.	Definition – Fundamental Principles of Contracts
		Definition of a contract – contracts are an agreement between two or more 			parties that is binding in law
		Bilateral and unilateral contracts – bilateral- involves 2 parties making promises
		Unilateral- involves one part making promise to another
		Fundamental Principles of contracts:
			Contracts are always about commercial relationships
			Courts assume that you mean what you say
			If it looks like an agreement, it probably is one
			Courts are not generally concerned about the fairness of a contract
			Written documents are taken seriously
			We frequently have little opportunity to negotiate many contracts

2.	Remedies to Breach of Contract
		Damages and quantum meruit –monetary remuneration (as much as he/she 			deserves)
		Injunction – forcing someone to stop what he/she is doing if it is inconsistent 			with the contract
		Specific performance – may order someone to finish work on a contract (i.e build a 		house that was originally contracted)
	
	Contracts and validity: must have agreement, consideration, intention and capacity to 	understand agreement, must be legal (cannot contract illegal activities, must have 	
	A discharge or completion (when does the contract end? When is it fulfilled?)

3.	Ingredients in a Contract – Agreement or Consensus: 
		Three Ingredients: Parties much reach agreement, intend to be legally bound, 	both provide valuable consideration
		The reasonable person test is used to determine how parties should act
		

4.	Ingredients in a Contract – Consideration
		A contract requires that both parties pay a price and receive a benefit
		Consideration refers to anything of value including goods and services
		A gratuitous promise is unenforceable
		Consideration must be for a specific amount
		Consideration must have some value
		Consideration need not be adequate
		A contract is unenforceable if it is illegal or against public policy
		Consideration must be present or future but not past

5.	Ingredients in a Contract – Intention and Consent (capacity of understand an agreement)
		Both parties must intend legal consequences
		Contracts are about commercial relationships
		Parties must have the capacity to enter into an agreement (children, no duress)
		Minors typically do not have the legal capacity to enter into a contract
		Contracts may be voided if consent was obtained by undue influence

6.	Terms of a Contract
		The terms of a contract include statements, promises, and stipulations
		Representations refer to statements made leading up to the contract
		A condition refers to an important term in the contract
		A warranty denotes a less important term in a contract
		Misrepresentations are not likely to void a contract unless they are substantial
		The operating principle is caveat emptor or buyer beware
		Exclusion clauses aim to exclude or limit financial liability for one of the parties

7.	Discharging a Contract

		Performance will discharge a contract
		A contract can be discharged or mended by agreement of both parties
		Frustration refers to an outside event that prevents fulfillment of obligations (i.e 		natural disaster, financial crisis)
		A contract is breached through incomplete or incompetent performance, refusal to 		perform, or major term breached
		

8.	Basic Principles Underlying Criminal Law and Civil Law

		The Criminal Code is a federal statute
		Criminal offences are crimes against the public
		The criminal law aims to punish wrongdoers – to be punitive. Protect society 			and deter others from crime
		Can impose severe limits on one’s rights
		Deterrence theory – we can control people through fear
		Value consensus theory – society has shared values, and the code represents what 		society views as wrong. 
		Criminal acts carry significant social stigma
		Criminal proceedings are meant to be fair and impartial – the rule of law
		Criminal offences must be clear and written. Reductionist theory 
		A crime includes an actus reus and a mens rea
		The Crown Attorney must prove guilt beyond a reasonable doubt
		Victims have little involvement in a criminal proceeding
		
		Civil law deals with disputes between individual parties
		The goal of civil law is to redress personal injuries
		Most laws relating to torts and contracts are provincial
		Torts deal with losses or injuries that arise in the absence of a contract
		Contracts deal with written or verbal agreements of a commercial nature
		The burden of proof in civil law is based upon a balance of probabilities
		Negligence is a form of intent found in both criminal and civil matters

8.	Principles of the Criminal Law

1.	The Criminal Law and the Criminal Code of Canada
		The Criminal Code is a federal statute and applied throughout Canada
Other criminal statutes include the Youth Criminal Justice Act and the Controlled Drugs and Substances Act
		There are two categories of criminal offences: indictable and summary conviction
Indictable offences are more serious and have sentences that range from a maximum term of two years to life imprisonment
		Summary conviction offences carry a maximum sentence of up to six months	

2.	Offences Against Public Order and the Good of the State
Offences against the state include treason, terrorism, and perjury, 
Offences against public order include committing an indecent act, causing a disturbance, and mischief
		Public mischief includes such behaviors as bomb scares and misleading 			authorities

3.	Offences Against the Person, Property, and Accessories to an Offence
		Offences against the person include assault, manslaughter, and murder
		Offences against property include theft, arson, break and enter, and 				embezzlement
		Attempts to commit a criminal act are also offences
		Accessories to a criminal offence can also be charged
		
4.	Elements of an Offence: Actus Reus and Mens Rea
		A criminal offence requires both an act and an intent
		Actus reus refers to the criminal act and prohibited harm
		Mens rea refers to the accused person’s guilty state of mind
		Criminal acts must be voluntary in order to obtain a conviction
		The courts presume that people intend the natural consequences of their actions

5.	Forms and Degrees of Intent: Intentionality and Recklessness
		Intentionality refers to a high degree of malice and premeditation
Recklessness is a lesser form of intent and refers to total indifference to the consequences of an act
Reckless actions causing death are likely to lead to a charge of second degree murder

6.	Criminal Negligence
Criminal negligence implies inadvertence and means that the accused wasn’t thinking when he/she should have been thinking
		Criminal negligence causing death can lead to a 10 year prison sentence

7.	Offences of Absolute and Strict Liability
Administrative/regulatory statutes often consist of offences of absolute or strict liability
Offences of absolute or strict liability only require that the Crown prove that the person committed the act
		There are no defenses to offences of absolute liability
		There are restricted defenses to offences of strict liability such as due diligence
These types of offences relate to public welfare statutes and allow for expediency in their enforcement since people generally plead guilty
		They are created for the public welfare (e.g., traffic control, consumer safety etc.)
		There is little stigma attached to a conviction and penalties are usually fines

Sentencing Principles

· Restitution – offender is required to pay victim for his/her actions. Generally used in civil cases. Criminal cases use community service as restitution
· Retribution – punishment or revenge by the state. Used for serious offences. Based on idea of an eye for an eye
· Detrerrence – based on theory that you can control people through fear of punishment. General deterrence – deters otherwise would be offenders. Specific deterrence – aims at deterring specific offender from reoffending
· Critics of deterrence: assumes offenders are rational, do not act on impulse
· Most offenders do not believe they will get caught
· Some may be so down and out – broke, unemployed, depressed, that they have little to lose from committing a crime
· Offenders typically know little about types of sentences handed out in court
· Critics argue that it is morally wrong to give one harsh sentence to one offender as an “example”
· Denunciation – denounce the crime, emphasize society’s condemnation of the behavior. Denunciation has a symbolic value and performs an educative function. Judges will give young offenders a “dressing down” for a first crime, and they serve it in community. 
· This way, society condemns them, but provides them with a chance
· Incapitation – imprisonment of people who are regarded as threats, or death penalty even. Can only be used when protection of public is of high priority and other alternatives have been considered
· Rehabilitation – future oriented, focuses on needs of offender. Intended to help offender overcome problems and return to society. Often lenient, includes treatment. Probation is an example – might include drug classes, anger management. Highly idealistic. Suspended sentences also fall in this category. 
· Critics:  in the past, some sentences were justified as rehabilitative but highly punitive (i.e mental illness  - indeterminate indefinite sentencing)
· Rehabilativie programs are ineffective unless people are actually willing to change
· Restorative justice – meeting with victim to discuss offence. Common in aboriginal sentencing/community circles. 
· Sentencing is often a highly fluid topic. Judges can impose wide variety of sentences. Usually determined through aggravating/mitigating factors and case law
· Sometimes criticized for being racially biased, financially biased, varies highly across provinces, varies highly across courts. 

Plea bargaining criticism

· More lenient sentences are handed out to criminals who plea guilty
· Accuse police and crown of overcharging in order to put pressure on guilty pleas
· Defence attorneys are criticized for using delaying tactics
· Some defence attorneys put pressure on client to accept a plea deal
· Thus, some innocent people may be intimidated into pleading guilty
· Argued as informal. Defendant is often unaware of what is happening, of their rights, of the repercussions of their guilty plea
· Some offenders might get away with very lenient punishments (paul bernado case)
· Reform: could be made more transparent, abolishment and increasing funds for justice system.




9.	Mental Disorder and the Law

Introductory Comments

The history and treatment of the mentally disordered
The old Mental Health Act
Parens patriae

The Health Care Consent Act of Ontario 1996

The Health Care Consent Act 1996 deals with the rights of patients within Ontario medical facilities including psychiatric institutions. The focus of this Act is on patient rights specifically as they relate to consent to treatment. The Act states:

No treatment without consent

10. (1) A health practitioner who proposes a treatment for a person shall not administer 	the treatment, and shall take reasonable steps to ensure that it is not administered 	unless:

(a)	he or she is of the opinion that the person is capable with respect to the treatment, 	and the person has given consent; or

(b)	he or she is of the opinion that the person is incapable with respect to the 	treatment, and the person's substitute decision-maker has given consent on the 	person's behalf in accordance with this Act.

The Act also has provisions for exceptions to the consent rules in the case of medical emergencies.

Elements of consent

11. (1) The following are the elements required for consent to treatment:

1.  The consent must relate to treatment.
2.  The consent must be informed
3.  The consent must be given voluntarily.
4.  The consent must not be obtained by misrepresentation or fraud.


Consent and Capacity Board

The Consent and Capacity Board is an independent body created by the provincial government. It conducts hearings under the Health Care and Consent Act, the Mental Health Act, and the Substitute Decisions Act. Board members for psychiatric hearings usually consist of one psychiatrist, one lawyer, and a member of the general public.

Under the Mental Health Act, the Board will hold a hearing to deal with consent to treatment, involuntary status of patients, the appointment of a substitute decision maker, and a finding of incapacity to manage property. Either the patient or the health facility may ask for a hearing. The hearing will usually take place within a week of the application and the parties will be informed of the time and place of the hearing. The hearing will be held in the facility where the person who is the subject of the hearing resides or receives treatment.

Patients may attend the hearing and be represented by a lawyer, a rights advisor, or others. Hospitals will also be represented and either party can invite people to attend, submit documents, call witnesses, ask questions, and present summary remarks. Board members will deliberate in private and will issue their decision immediately or within one day. Any of the parties may appeal the Board's decision to the General Division of the Ontario Court.


The Mental Health Act of Ontario 1990

The Mental Health Act of Ontario deals mainly with the rights of patients who are under observation, care, and treatment in a psychiatry facility. 

The Mental Health Act. Revised Statutes of Ontario Queens Printers, Toronto. This act is available at www.e-laws.gov.on.ca and is printable in a Word document. It is recommended that you look over sections from this Act discussed below.

Where admission may be refused

11. Admission to a psychiatric facility may be refused where the immediate needs in the case of the proposed patient are such that hospitalization is not urgent or necessary.

Admission of informal or voluntary patients

12. Any person who is believed to be in need of the observation, care, and treatment provided in a psychiatric facility may be admitted thereto as an informal or voluntary patient upon the recommendation of a physician. 

Informal or voluntary patient

14. Nothing in this Act authorizes a psychiatric facility to detain or to restrain an informal or voluntary patient.

Application for psychiatric assessment

15. (1) Where a physician examines a person and has reasonable cause to believe that the person,

(a) has threatened or attempted or is threatening or attempting to cause bodily harm to himself or herself;

(b) has behaved or is behaving violently towards another person or has caused or is causing another person to fear bodily harm from him or her; or

(c) has shown or is showing a lack of competence to care for himself,

and if in addition the physician is of the opinion that the person is apparently suffering from mental disorder of a nature or quality that likely will result in,

(d) serious bodily harm to the person;

(e) serious bodily harm to another person; or

(f) serious physical impairment of the person,

the physician may make application in the prescribed form for a psychiatric assessment of the person.

Authority of application

(5) An application under subsection (1) is sufficient authority for seven days from and including the day on which it is signed by the physician,

(a) to any person to take the person who is subject of the application in custody to a psychiatric facility forthwith; and

(b) to detain the person who is subject of the application in a psychiatric facility and to restrain, observe, and examine him or her in the facility for not more than 72 hours. 

Justice of the peace's order for psychiatric examination

16 (1) Where information upon oath is brought before a justice of the peace that a person within the limits of the jurisdiction of the justice,

(a) has threatened or attempted or is threatening or attempting to cause bodily harm to himself or herself;

(b) has behaved or is behaving violently towards another person or has caused or is causing another person to fear bodily harm from him or her; or

(c) has shown or is showing a lack of competence to care for himself,

and if in addition the justice of the peace has reasonable cause to believe that the person is apparently suffering from mental disorder of a nature or quality that likely will result in,

(d) serious bodily harm to the person;

(e) serious bodily harm to another person; or

(f) serious physical impairment of the person,

The justice of the peace may make an order in the prescribed form for the examination of the person by a physician.

(2) An order under this section may be directed to all or any police officers of the locality within which the justice has jurisdiction and shall name or otherwise describe the person with respect to whom the order has been made.

(3) An order under this section shall direct, and for period not to exceed seven days from and including the day that it is made, is sufficient authority for any police officer to whom it is addressed to take the person named or described therein in custody forthwith to an appropriate place where he or she may be detained for examination by a physician.

Action by police officer

17. Where a police officer has reasonable and probable grounds to believe that a person is acting or has acted in a disorderly manner and has reasonable cause to believe that the person,

(a) has threatened or attempted or is threatening or attempting to cause bodily harm to himself or herself;

(b) has behaved or is behaving violently towards another person or has caused or is causing another person to fear bodily harm from him or her; or

(c) has shown or is showing a lack of competence to care for himself,

and if in addition the police officer has reasonable cause to believe that the person is apparently suffering from mental disorder of a nature or quality that likely will result in,

(d) serious bodily harm to the person;

(e) serious bodily harm to another person; or

(f) serious physical impairment of the person,

and that it would be dangerous to proceed under section 16, the police officer may take the person in custody to an appropriate place for examination by a physician.

Change from informal or voluntary patient to involuntary patient

19. Subject to subsections 20 (1.1) and (5), the attending physician may change the status of an informal or voluntary patient to that of an involuntary patient by completing and filing with the officer in charge a certificate of involuntary admission.

Duty of attending physician

20 (1) The attending physician, after observing and examining a person who is the subject of an application for assessment under section 15 or who is the subject of an order under section 32,

(a) shall release the person from the psychiatric facility if the attending physician is of the opinion that the person is not in need of the treatment provided in a psychiatric facility,

(b) shall admit the person as an informal or voluntary patient if the attending physician is of the opinion that the person is suffering from mental disorder of such a nature or quality that the person is in need of the treatment provided in a psychiatric facility and is suitable for admission as an informal or voluntary patient, or

(c) shall admit the person as an involuntary patient by completing and filing with the officer in charge a certificate of involuntary admission if the attending physician is of the opinion that the conditions set out in subsection (1.1) or (5) are met.

Authority of certificate

An involuntary patient may be detained, restrained, observed and examined in a psychiatric facility,

(a) for not more than two weeks under a certificate of involuntary admission, and

(b) for not more than

	(i)  one additional month under a first certificate of renewal,

	(ii) two additional months under a second certificate of renewal,

	(iii) three additional months under a third or subsequent certificate of renewal.

Change of status, where period of detention has expired

An involuntary patient whose authorized period of detention has expired shall be deemed to be an informal or voluntary patient.

Judge's order for examination

21. (1) Where a judge has reason to believe that a person who appears before him or her charged with or convicted of an offence suffers from a mental disorder, the judge may order the person to attend a psychiatric facility for examination. 

Judge's order for admission

21. (1) Where a judge has reason to believe that a person in custody who appears before him or her charged with or convicted of an offence suffers from a mental disorder, the judge may, by order, remand that person for admission as a patient to a psychiatric facility for a period of not more than two months.

Communications to and from patients

26. (1) Except as provided in this section, no communication written by a patient or sent to a patient shall be opened, examined or withheld, and its delivery shall not in any way be obstructed or delayed.

Where communication may be withheld

(2)  Where the officer in charge or a person acting under his or her authority has reasonable and probable grounds to believe,

(a) that the contents of a communication written by a patient would,

	(i) be unreasonably offensive to the addressee, or

	(ii) prejudice the best interests of the patient; or

(b) that the contents of a communication sent to the patient would,

	(i)  interfere with the treatment of the patient, or

	(ii) cause the patient unnecessary distress,

the officer in charge or a person acting under his or her authority may open and examine the contents thereof and, if any condition mentioned in clause (a) or (b), as the case may be, exists, may withhold such communication.

(3) Subsection (2) does not apply to a communication written by a patient to, or appearing to be sent to a patient by,

(a) a barrister or solicitor;

(b) a member of the Board; or

(c) a member of the Assembly.

 
Criminal Code of Canada - The Defence of Mental Disorder
		
The defence of mental disorder aims at the mens rea component of an offence by arguing that the person did not have the capacity to form a criminal intent because they suffered from a mental disorder at the time the offence (actus reus) was committed. 
				
The defence of mental disorder is found in Section 16 (1) of the Criminal Code of Canada and states:
											
16.  Defence of Mental Disorder

(1) No person is criminally responsible for an act committed or an omission made while suffering from a mental disorder that rendered the person incapable of appreciating the nature and quality of an act or omission or of knowing that it was wrong.

(2) Presumption  –  Every person is presumed not to suffer from a mental disorder so as to be exempt from criminal responsibility by virtue of subsection 1, until the contrary is proven on the balance of probabilities.

(3) Burden of proof  –  The burden of proof that an accused was suffering from a mental disorder so as to be exempt from criminal responsibility is on the party that raises the issue.

“Mental disorder” means a disease of the mind.

“Appreciates the nature and quality of an act” means to appreciate the physical consequences of an act.

The defence lawyer has the option of raising the defence of mental disorder during the course of the trial or of waiting until there has been a finding of guilt. The prosecution can only raise the defence after the court has concluded the defendant was otherwise guilty.

The use of the defence requires that the accused person admits to the act but argues that he/she did not have the requisite mental capacity to form a criminal intent.

Knowing that something is wrong refers to whether a person knows that the act is “morally wrong”.

The M’Naghten Rules

The origins of this defence comes from British case law and is known as the M’Naghten rules. In this famous case, the accused Daniel M’Naghten shot and killed Edward Drummond who was the secretary to Sir Robert Peel. This occurred in 1843 and resulted in M’Naghten’s acquittal based on evidence presented in court that he was “insane” at the time he committed the murder.

The jury verdict led to a public outcry and resulted in the House of Lords developing a set of “rules” that should be used in trials to determine whether or not a person is “insane” and not legally culpable. These rules became known as the M’Naghten rules and required that (a) a person has to be suffering from a disease of the mind of such a degree that (b) it renders him/her incapable of appreciating the nature and quality of an act or omission or (c) of knowing that it was wrong.

These rules lay down very narrow grounds for the use of the defence of mental disorder. This means that most people suffering from a mental disorder would not be able to use the defence because their cognitive abilities would likely not be sufficiently impaired to renders them incapable of appreciating the nature and quality of an act or  omission or of knowing that it was wrong.

In 1991, the Federal Government amended section 16 (1) and replaced the antiquated and stigmatizing term “insanity” with the more modern term “mental disorder”. The abbreviation for the defence of mental disorder is NCRMD (not criminally responsible because of mental disorder). Cases are also referred to as NCR (not criminally responsible).

When this defence is raised, expert testimony is generally provided by psychiatrists or clinical psychologists. The psychiatrists must convince the court that the mental disorder is serious enough to render the accused incapable of appreciating the nature and quality of an act or omission or of knowing that it was wrong. The mental disorder is established with reference to the Diagnostic and Statistical Manual of Mental Disorders (DSM IV) published by the American Psychiatric Association.

Because sanity is presumed, the defence must prove - based on the balance of probabilities - that the person suffers from a mental disorder that renders them incapable of appreciating the nature and quality of an act or omission or of knowing that it was wrong.

In cases in which the Crown wishes to challenge the defence of mental disorder, both the Crown and defence attorney will call their own expert psychiatrists to testify. It is not uncommon to see Crown and defence witnesses contradicting each other leaving it up to the judge or jury to decide who to believe.

Critics of the defence of mental disorder point out that it relies almost exclusively on cognitive factors (reasoning abilities) and excludes emotional factors. A person may understand what they are doing and know it is wrong yet be incapable of controlling their behaviour. In such cases, they would still be convicted.

The Disposition of NCRMD Cases

Prior to 1992, a person found not guilty because of “insanity” was sent to a secure psychiatric facility and kept there for an indefinite period subject to periodic review. The Supreme Court of Canada struck down this provision of the C.C. in R. v. Swain (1991) arguing that such automatic detention violated sections 7 and 9 of the Charter.

Consequently, Parliament amended the C.C. in 1992 and required that review boards be established in all provinces and territories. These tribunals have taken over decisions related to NCR accused persons and are made up of a minimum of three persons. The Chair is typically a judge, a second member must be a psychiatrist, and the background of the third member of the board is not specified. In Ontario, the Board is referred to as the Ontario Review Board and deals only with criminal matters related to mental disorder.

The review board is allowed to choose between three dispositions for NCR accused persons: (1) an absolute discharge; (2) a conditional discharge; or (3) an order to hold the accused person in custody in a psychiatric facility.

In deciding the appropriate disposition, the review board is directed to consider (a) the need to protect the public from dangerous persons, (b) the mental condition of the accused, (c) the reintegration of the accused into society; and (d) other needs of the accused.

The review board is also directed to select the disposition that is the least restrictive to the accused considering the protection of society. The courts have also ruled that unless the accused constitutes a significant threat to the safety of the public, the board is required to order an absolute discharge.

For the board to detain the accused in a psychiatric facility, he/she must pose a serious threat of harming someone and that threat must be of a criminal nature. A lesser threat of a nuisance nature is not sufficient in law to hold an NCR person in a psychiatric facility against his/her will.

If the person is released under a conditional discharge, the conditions imposed must also be the least restrictive possible considering the protection of society.

The law makes it clear that the dispositions of NCR persons are not meant to serve as punishments.

FITNESS TO STAND TRIAL
This section of the criminal code is used when an accused person appears to be suffering from a mental disorder to an extent that they are judged to be unable to understand the court proceedings and assist in their defense.
672.22  Presumption of fitness – An accused is presumed fit to stand trial unless the court is satisfied on the balance of probabilities that the accused is unfit to stand trial.

672.32 (1) Subsequent proceedings – A verdict of unfit to stand trial shall not prevent the accused from being tried subsequently where the accused becomes fit to stand trial.

672.33 (1) Prim facie case to be made every two years – The court that has jurisdiction in respect of the offence charged against an accused who is found unfit to stand trial shall hold an inquiry, not later than two years after the verdict is rendered and every two years thereafter until the accused is acquitted pursuant to subsection (6) or tried, to decide whether sufficient evidence can be adduced at that time to put the accused on trial.

10.	Family Law and Social Policy (Marriage and Divorce)

1.	The Sacred, Social, and Personal Concepts of Marriage
		The sacred concept views marriage from a religious perspective as a holy union
		One’s responsibility is to God and authority rests with the church
		In this traditional view, divorce is not permissible
		The social concept gives priority to family obligations and emphasizes self-sacrifice
		Focuses in social rather than sacred obligations
		In this concept, divorce is nor permissable, nor is premarital sex, homosexuality, or 		interracial marriage. Women are subject to the authority of men
		Authority resides with kinship, parents, and elders
		The personal concept gives priority to individual rights and personal happiness
		More modern view of marriage. Personal freedom to marry, whom to marry, and 
		Whether to divorce. 
	
	Characteristics of marriage
· Marriage is a socially legislate sexual union
· Marriage is a public affair and must be publically registered
· Undertaken with some idea of permanence
· Involves emotional commitment and support
· Legal contract with specific rights and obligations

Must be solemnized by a judge, justice of the peace, or someone authorized by government (i.e priest) 

2.	Jurisdiction over Marriage and the Family
		Laws regulating marriage and the family are largely provincial responsibility
		Issues such as custody, property, and support are heard in provincial courts unless
		They are being determined in the context of a divorce
		Divorce laws are federal statutes

3.	Defining Marriage
Marriage is a socially legitimate sexual union that is public, undertaken with some idea of permanence, and involves mutual rights and obligations
		Some countries such as Canada have begun to recognize same sex marriages
		Regulated by a massive and complex system of customs, norms, values, and laws. 
		Influenced heavily by culture, subculture, religion, law, and individual differences

4.	The Legal Requirements for Getting Married
		There are few legal obstacles to getting married
		Must have legal capacity to appreciate the nature and quality of commitment, and 
		Must do freely
Most jurisdictions require that spouses be a certain age, consent to the marriage, and prohibit marriages between close relatives
		
5.	Recent Changes in the Law with Respect to Marriage and the Family
Ontario’s Family Law Reform Act 1978 and 1986 gave women equal rights in marriage
Recognized common-law marriages (relationship in which no legal marriage has taken place, but couple has lived together for 5 years or have children born and cohabited for 1 year
		The concept of illegitimacy no longer has any legal standing
		Division of property and the matrimonial home at divorce is equal
		Spouses together take on the moral and material direction of the family
		Spouses contribute towards expenses in proportion to their means
		In 2005, government issues bill c-38, legalizing same sex marriage, as laws 
		Against it violated equality rights

6.	The Federal Government Divorce Act
		The Divorce Act 1968 and 1985 liberalized the grounds for divorce
Canada has a form of no fault divorce since spouses can obtain a divorce after one year of separation
		Adultery and physical and mental cruelty are still grounds for divorce in Canada
		
		
7.	Divorce and Spousal Support
		The Divorce Act provides for both spousal and child support after divorce
		The behaviour of either party is not a factor when determining support payments
		
8.	Policy Objectives of Spousal Support
Spousal support is meant to recognize each spouse’s contributions to the family, relieve financial hardships, and assist a spouse to reestablish him/herself financially
		Child support is meant to share the economic burden of children 		

9.	Re-opening Spousal Support
The Divorce Act allows a party to petition the court for increased or decreased support payments
Changes are allowed only when there is a significant change in the material position of one or both of the parties 

10.	Marriage Contracts and Separation Agreements
		Couples are free to enter into marriage contracts before they marry
		These typically include agreements regarding property etc.
		Separation agreements are made after spouses separate or divorce
They represent agreements arrived at voluntarily regarding property, support, and custody of children
		Courts will respect such agreements but may intervene under certain circumstances

11.	Enforcement and Collecting Support Orders
		Spouses may have difficulty collecting support if the other spouse absconds
		Courts may order payments but collecting is not assured


11.	The Legislation of Morality – Drug Legislation and Social Policy

1.	The History of Drug Legislation in Canada
		The Opium Act of 1908 was the first piece of legislation to criminalize drug usage
Critics contend that the act was motivated by racism and targeted the west coast Asian population, rather than health concerns
		Drug legislation resulted from the actions of moral entrepreneurs - 
		

2.	Drug Legislation from the 1920's to the Present
In 1920, the Department of Health became responsible for enforcing Canadian drug laws
The RCMP allied itself with the Narcotic Division and became the enforcement arm of the Department of Health
		From 1930 to the 1970's, drug laws expanded along with increasingly severe 			penalties
		The Food and Drug Act and the Narcotics Control Act were passed in 1961
		At first there was little opposition to maximum sentence of life, minimum 7 years
		For exporting/importing, as offenders were politically powerless, low class.
Opposition to the oppressive nature of drug legislation began in the 1970's when many middle class young persons were being sentenced to lengthy prison terms for marijuana usage
		The Ledain Commission Report recommended decriminalizing marijuana usage
		In 1969, summary conviction was allowed in possession cases, and allowed
		For fine only sentencing options
In 1972, the government allowed the courts to impose sentences of absolute and conditional discharges for minor drug offences

3.	The Controlled Drugs and Substances Act
		The Controlled Drugs and Substances Act was passed in 1997
		The legislation categorizes drugs into eight “schedules”
		Schedule I includes narcotics such as heroin and cocaine
		Schedule II includes cannabis and its derivatives
		Offences include possession, trafficking, importing, exporting, and producing
		Sentences range up to life imprisonment for importing illicit drugs
		Most higher level drug dealers are convicted on conspiracy charges
The legislation also allows the police to seize property obtained through the proceeds of crime

4.	Drugs and Social Policy
		The Canadian government drug policy has and continues to be one of 				prohibition
The government has from time to time considered legislation that would decriminalize certain drugs such as marijuana
Nonetheless, the prohibitionists are the clear winners throughout the world in influencing government drug policy, although we are not as severe as the USA

5.	The Prohibitionist Model – Arguments against Legalization
		Prohibitionists oppose liberal drug laws on both moral and practical ground
		They believe that drug laws represent a moral condemnation of drug usage
		They also argue that liberal laws will lead to increased drug usage, addiction, crime,
		Family issues, youth crime, etc.
		Condemns use as immoral and makes drugs less accessible, deterrence
		Admit that law enforcement cannot eliminate drugs, but keeps a lid on the problem
		Argues that if legalized, stigma would be reduced, price would drop, deterrence
		Would fail, and this causes more addicts 

6.	The Liberalization Perspective – The Harm Reduction Model
Critics of prohibition argue that harsh drug laws increase crime, disease, financial costs, racial tension, cruelly throws minor offenders into prison, and undermines civil liberties and respect for the justice system
Focuses on reducing problems, violence penalties, more humanitarian perspectives
Argue that prohibition in ineffective, when police arrest one drug dealer, it will
Be filled with another – the real problem is demand!
Argue that war on drugs has led to erosion of civil liberties – requires informants, 
Spies, undercover officers – intrusive to civillians
They advocate a harm reduction model in which drug use is decriminalized and regulated
Regulation can allow for taxation and profits
Jails are filled with people who are not harmful to society, and many emerge from jail more dangerous than when they go in.
Police criticized for being divisive and racist – blacks and Hispanics are likelier
To be imprisoned for minor drug offences
Stresses need for shifting resources away from enforcement to rehabilitation
This model allows society to treat drug usage as a lifestyle choice and/or health issue and reduces the harm caused by prohibition

Critique: harm reduction model tends to ignore differences between drugs, treats each drug similarily

12.	Laws and Social Policy Related to Prostitution.

Outline of Lecture Topics

1. Introduction
2. Historical Overview of Canada's Prostitution Laws
3. Solicitation Offences
4. Types of Prostitution
5. Current Laws Related to Prostitution
6. The Prohibition Model
7. The Harm Reduction Model
8. The Feminist Perspective
9. Worldwide Trends

1. Introduction

Prostitution laws generally attempt to regulate some of the public and nuisance behaviours associated with what is called street prostitution. Generally speaking, higher level prostitutes maintain low visibility and are not the subject of citizen complaints. Because he police are mainly reactive (respond to citizen complaints or requests for assistance), higher level prostitutes are less likely to be arrested for prostitution related offences than street level hookers. 

Canadian public opinion lacks consensus on how society should regulate prostitution. Most are divided into two camps: (1) those who would like to eliminate it though prohibition and harsh penalties; and (2) those who support the rights of sex workers to sell their services with as little government interference as possible.

Prostitution is the sale/purchase of sexual services. The Criminal Code does not define “sexual services” but the courts have found that stripping and the production of pornography do not count as sexual services. Lap dancing and masturbation in a massage parlour, however, count as sexual services or prostitution.

2. Historical Overview of Canada's Prostitution Laws

· Prostitution is not a criminal offence in Canada although several prostitution related behaviours have been criminalized.
· Canada's laws towards prostitution are based on British laws.
· Earlier British and Canadian vagrancy laws criminalized a variety of nuisance activities including prostitution related behaviours.
· The purpose of these laws was to remove undesirable persons (the poor, unemployed, homeless etc.) from city streets.

3. Former Solicitation and Communication Offences

· Former Sec. 195.1 (repealed in 1985) made it an offence for prostitutes or their clients (known as "Johns") to solicit any person in a public place for the purpose of prostitution.
· The intent of the law was to deal with nuisance behaviours committed by street prostitutes and their Johns (clients).
· Court rulings limited criminal charges to those instance in which the soliciting was "pressing and persistent".
· The result of this ruling is that the police found it extremely difficult to charge street prostitutes and more or less stopped enforcing the law.
· In 1985, soliciting laws were replaced with communication laws Sec 213 (1).
· Communication laws also focus on street level prostitutes and their clients. 
· The main purpose of Sec 213 is to reduce nuisance behaviours and prevent people from being propositioned on the street.
· In December 2013, the Supreme Court of Canada in Canada v. Bedford struck down as unconstitutional several provisions of the law related to prostitution including sections dealing with pimping, procuring, operating a brothel house, and soliciting.
· The Supreme Court gave Parliament one year to replace the offending sections and resulted in Bill C36 Protection of Communities and Exploited Persons Act which came into effect in December 2014.

4. Types of Prostitution

· Prostitution services are offered in various ways.
· Higher and mid-level level prostitutes (call girls, escort agencies, massage parlours) offer their services discretely and out of sight and are seldom charged.
· Street prostitutes represent the lower level and are most subject to criminal prosecution.
· Critics argue that police enforcement of communication laws force street level prostitutes to dangerous industrial areas of the city to ply their trade.


5. Current Laws Related to Prostitution

Bill C-36 Protection of Communities and Exploited Persons Act came into effect December 6, 2014.

Legislation passed to amend the Criminal Code in response to the Supreme Court of Canada decision in Canada v. Bedford.

The main goals to the Act include the following:

Concern about the exploitation that is inherent in prostitution and the risks of violence posed to those who engage in it;

Recognition of the social harm caused by the objectification of the human body and the commodification of sexual activity;

The need to protect human dignity and the equality of all Canadians by discouraging prostitution, which has a disproportionate impact on women and children;

The importance of denouncing and prohibiting the procurement of persons for the purposes of prostitution;

The encouragement of those who engage in prostitution t report incidents of violence and to leave prostitution;

To protect communities from the harms associated with prostitution.

Bill C-36 amends the Criminal Code to:

(a) Create an offence that prohibits purchasing sexual services or communicating in any place for that purpose;
(b) Create an offence that prohibits receiving a material benefit that derived from the commission of an offence under section (a);
(c) Create an offence that prohibits the advertisement of sexual services offered for sale and to authorize the courts to order the seizure of materials containing such advertisements and their removal from the Internet;
(d) Modernize the offence that prohibits the procurement of persons for the purpose of prostitution;
(e) Create an offence that prohibits communicating – for the purpose of selling sexual services – in a public place, or in any place open to public view, that is next to a school ground, playground of daycare centre;
(f) Ensure consistency between prostitution offences and the existing human trafficking offences;
(g) Specify that, for the purposes of certain offences, a weapon includes anything used, designed to be use or intended for use in binding up a person against their will.


Provisions from Bill C-36:

Obtaining sexual services for consideration

286.1 (1) Everyone, who in any place, obtains for consideration, or communicates with anyone for the purpose of obtaining for consideration, the sexual services of a person is guilty of (a) an indictable offence and liable to imprisonment for a term of not more than five years.

Material benefit from sexual services

286.2 (1) Everyone who receives a financial or other material benefit, knowing that it is obtained by or derived directly or indirectly from the commission of an offence under subsection 286.1 (1) is guilty of an indictable offence and liable to imprisonment for a term of not more than 10 years.

Procuring

286.3 (1) Everyone who procures a person to offer or provide sexual services for consideration, for the purpose of facilitating an offence under subsection 286.1(1), recruits, holds, conceals or harbours a person who offers or provides sexual services for consideration, or exercises control, or direction or influence over the movements of that person, is guilty of an indictable offence and liable to imprisonment for a term of not more than 14 years.

Advertising sexual services

286.4 Everyone who knowingly advertises an offer to provide sexual services for consideration is guilty of (a) an indictable offence and liable to imprisonment for a term of not more than five years; or (b) an offence punishable on summary conviction and liable to imprisonment for a term of not more than 18 months.

Immunity

286.5 (1) No person shall be prosecuted for (a) on offence under section 286.2 if the benefit is derived from the provision of their own sexual services; or (b) an offence under section 286.4 in relation to the advertisement of their own sexual services.

These recent changes in the Criminal Code focus in large part on the purchasers of sexual services (Johns) and on the advertisement of the sale of sex. Sex workers can advertise and sell their sexual services but not close to schools, daycares etc. The law, however, makes it an offence for


6. The Prohibition Model

· This model is based on conservative values and aims to deter prostitution related activities through criminal sanctions.
· Prostitution and related activities are seen as inherently evil and should be stamped out.
· From this perspective, women are treated as sexual commodities and exploited.
· A patriarchal society is often blamed as contributing to the sexual exploitation of women.
· Prohibition is promoted by religious groups and other moral entrepreneurs.
· They advocate harsh penalties to deter and denounce these activities.
· 

7. The Harm Reduction Model

· This model is based on liberal values and is more tolerant of prostitution.
· The model advocates a combination of legalizing/decriminalizing.
· This will reduce many of the harms associated with the prohibition model such as disease, violence against prostitutes, etc.
· The Fraser Committee 1985 made such recommendations.

8. The Feminist Perspective

· Liberal-feminists advocate for the rights of prostitutes who wish to work in this trade.
· Women's rights to choose this line of work are supported.
· Liberal-feminists also support a harm reduction model.
· Radical-feminists support a prohibition model with the goal of reducing or eliminating prostitution related activities.
· Radical-feminists view prostitution as exploitive and degrading of women and see prostitution as almost always resulting from some form of coercion.

9. Worldwide Trends

· Most countries rely on a prohibition model to deal with prostitution related activities.
· There is a slight trend towards the use of a harm reduction model with a few countries implementing a combination of legalization and decriminalization.
· Holland, Germany, and New Zealand have recently moved to decriminalize prostitution.
· Sweden, on the other hand, has moved in the opposite direction and increased criminal penalties for prostitution related activities.





