Criminal Law


DAY 1
msmith@lmslawyers.com

Participation marks (10%)
Midterm in October  multiple choice (20%)
Final during exam season  cumulative, multiple choice and short answer 
Assignment November 3rd (7 page doc from p.o.v. of lawyer)
 161 Elgin St. courtroom #7 (guilt-plea court) 30% of mark (due November)
Watch lawyers to get phrasing for assignment
SECTION 718 of the CODE***


1. Why are you taking this course?
2. Why are you taking it with Mike Smith?
3. What is your ultimate objective (being in this class)?

No office hours  email, after class, or go to his downtown office

Textbook:
	5th edition, Criminal Law in Canada, an introduction to the theoretical, social and legal context (Saunders) [required]
	Criminal Justice in Canada, 6th edition, (Goff) [unsure if required]

Familiar with criminal code

2-5 question on exam from guest speakers talk

Chapter 5—sentencing, punishment, etc.


DAY 2

SCC  OCA (prov. appeal)  ONSC (prov. supreme) PROV (us) 
*Try to use SCC case law for assignment or as high as possible
	Follow Ontario ladder, BC/QC if necessary

Stare decisis  like cases must be judged alike 

Anticipate what the other lawyer is going to say
	“I ask you to ___. I anticipate that (the other lawyer) will ask you to ___, however I ask that you dismiss that due to the fact that a, b, c…”
	“On behalf of the accused/the Crown…”
Arrest  Charge  Bail  Lawyer  Trial  Guilty  Sentencing

Arrest: When the police physically take the individual (for whatever reason)
Charge: When the individual (“accused”) is officially processed at the police station
Bail: Police have discretion to send to jail/home, “come back in __ weeks to court” or “you’re going to court, jail in the meantime”
Lawyer: Reviews disclosure package (the case that the Crown has vs. the accused) made up of witness statements, photos, medical reports, etc.
Trial: Judge makes determination if the accused is guilty or not guilty
Guilty  Sentencing
(For assignment, the accused has already been found guilty, on to sentencing stage)

Sentencing & Punishment

Judges look at…
· Offense (what the accused is charged with)

· Listen to submissions/representations of accused. (What do the lawyers have to say to persuade the judge)

· Listen to the victims (what the victim has to say aka “the victim impact statement”) Victims are asked if they want to go to court and share their thoughts, or simply state their impact statement on paper. (Not mandatory, doesn’t happen all the time.)
· How the offense has impacted the victim’s lives
· Cannot be a sole factor in sentencing
· Can be challenged
· Defense council must be careful

· What the accused has to say in order to find out more about them.

· PSR (pre-sentence report). A report completed by a probation officer  a complete biography of the accused, talking to parents, employers, parents, friends, etc. in order to gather info about the accused.  *Effective because it is done by an unbiased third party. Provides information that lawyers sometimes may not have. Whether or not the accused is remorseful for their action. PSR = independent

· Bill C-41 brought the amendment to the CC (s.718) in order to ensure that sentencing is done fairly. It provided judges a ‘guideline’ for what they should be looking at when sentencing.

· Purpose & Principles of Sentencing (s.718 CC)…
· Denounce conduct
· Deterrence 
· Specific = to teach the offender
· General = to teach the public by setting an example
· “Separate offender from society?” (Safety for public)
· Rehabilitation
· Reparation for the harm done
· Holding offender accountable for their actions
· Aggravating & mitigating factors
· Aboriginal background get special consideration
· Jail being last resort

· Our model of the CC is based on the Stevens English Draft Code of 1879


· Two systems of sentencing for jail: Federal & Provincial
· Provincial Jail = less than 2 years (served in the province of charge)
· Federal Penitentiary = 2 years or more (can be sent anywhere in Canada to serve time)

· Sentencing is the process that gets you to the punishment
· The punishment is the consequence given to the accused at the end of the sentencing process

Options Judges have…
· Jail  Person is restrained in either a provincial or federal penitentiary
· 90 days or less can be served in an intermittent basis (90 days worth of weekends for example)
· Conditional sentence  jail served at home (house arrest) *post 1996. Main qualification to be open to receive a conditional sentence is the sentence must be 2 years or less.
· S. 43 deals with the distinction between going to a provincial or federal jail.
· S. 732 CC talks about intermittent serving of jail time

· Probation  First offense, not too serious, not many injuries, etc. (out in the community, supervised by probation officer)
· Supervised
· Maximum probation sentence is 3 years
· May have restrictions (no drinking, no driving, curfew, counseling, etc.)
· S. 731 deals with probation

· Fine  $$$
· S. 734 deals with fines
· Payment to the court
· Low-end drug offences
· Drinking and driving


· Restitution 
· S. 738
· Allows a judge to give victims compensation so they don’t have to go through the civil system in order to gain compensation

· Consecutive vs. Concurrent 
· Consecutive: 
· Sentences are served one by one (6m + 3m + 3m = 12m)
· Concurrent: 
· Sentences are served at the same time (6m)

· Absolute vs. Conditional Discharge (S.730)
· Is it in the interest of the accused?
· Is it in the interest of the public?
· Absolute:
· No conditions
· Go home, free and clear
· Conditional:
· Max 3 years
· Similar to probation
· Conditions must be followed for given period of time
· At the end of discharge period, accused is discharged
 (No conviction)
· YCJA (youth criminal justice act)
· April 1st, 2003
· S. 38/39/42
· Young offenders are treated differently
· 12-17 years old
· Brains are still not mature enough to understand therefore criminal justice system is more lenient (notion is to help develop rather than punish)
· Court can say that a young offender will be tried as an adult depending on the situation
· Principles in sentencing (s.38)
· Jail is last resort**
· Aboriginal youth, special consideration
· Mitigating & Aggregating factors
· Specific deterrence (no general)

· Top 10 imprisoned offences in Canada (adult)
· Fail to appear before court
· Burglary
· Fail to comply with court order
· Unlawfully at large
· Driving while disqualified
· Drug trafficking
· Impaired driving
· Minor assault
· Robbery
· Theft under $1000  “more time, less fine… poorer individuals”

· Conditional Release
· Unescorted Temporary Absences (UTAs)
· No maximum security offenders
· To override ineligibility periods, a life or health in danger situation that needs emergency medical attention must be the case
· Day Parole
· Less than 2 years = 1/6th of sentence 
· 2 years + = greater of 6 months or 1/3rd of sentence
· Full Parole
· The lesser of 1/3rd of sentence or 7 years
· S.742 CC
· First degree murder = 25 years
· Second degree murder w/ prior = 25 years
· Second degree murder w/o prior = 10-25 years
· Everyone is eligible, not everyone gets it
· Accelerated Parole
· First time in federal penitentiary
· Ineligible if:
· Sentenced for murder, violent or sexual offences (Sched I), or drug offences (Sched II)
· Serving life sentence (other than as min. punishment)
· Have had day parole revoked
· Parole by Exception
· Excluded inmates are:
· Dangerous offenders	
· Determinate vs. Indeterminate
· LTO (long-time offender)
· No set time for your release
· Crown must get permission to apply to make someone a D.O.
· Life sentence (min. punishment)
· Commuted death sentence
· To be eligible, inmate must be either:
· Terminally ill
· Physical/mental health likely to suffer serious damage if kept incarcerated
· Penalty is an excessive hardship not foreseen at the time of sentencing
· Inmate is subject to deportation or extradition
· Statutory Release
· “Mandatory supervision”
· All inmates are entitled after serving 2/3rds of their sentence
· Entitlement (revocable) upon meeting all requirements
· Unlike parole which is a privilege
· Entitles inmate to be at large while still serving full sentence

· Conditions of release
· S.133/134 of CCRA and ss.161/162 of Regulations
· On release, travel directly to designated place of residence and report to parole supervisor
· Remain within Canada and boundaries set by PO
· Obey the law and keep the peace
· Inform PO immediately upon arrest/police questioning
· Carry release certificate & ID card (& produce upon request)
· Report to police as instructed by PO
· Not own, possess, or have control of any weapon
· (Day Parole or UTA)  return to penitentiary at time provided in release certificate
· Advise PO of initial address and report:
· Change of residence
· Change in employment, training, volunteer work
· Change in domestic/financial situation
· Change which could affect offender’s ability to comply with conditions

DAY 3

· Offenders don’t serve their full sentences
· Earned remission
· For every day they are in custody, they receive credit for half a day
· I.e. 12 month sentence, they do 8 months of jail time (prov.)

· Parole is not for ‘good behaviour’, it is automatic
· If you have bad behaviour you can get charged with more charges
· Institutional charges
· External charges (more jail time, full criminal charge/process)
· If parole board denies your parole, you can appeal to re-try to get parole

· Federal level: Parole Board of Canada/ National Parole Board
· Parole officer assigned immediately
· They put your argument/package together and present it to the board
· Can be the difference between getting parole or not
· Offender goes to half-way home/transitional house
· Conditions and rules given
· Provincial level: Ontario Provincial Parole Board
· No parole if sentence is less than 6 months
· Offender goes home/where they live/etc.



· Parole board must consider:
· If we let offender out on parole, do they become a risk to society/are they likely to re-offend?
· Whether the release at that time will facilitate the re-integration/transition of the offender back into society

· CCRA (Corrections and Conditional Release Act)

· S. 91(2) = Federal authorities

· S. 92 = Provincial authorities

· Young Offenders always have a 1/3, 2/3 split
· Serve 2/3 in the facility, 1/3 at home (with conditions)
· If conditions are breached during the 1/3, you are sent back into custody (NO Earned Remission)
· Done more to help them stay on track 
· YO’s can ask for a review (during their sentence, they can ask judge to review and reduce their sentence
· Can also ask for a review of their probation orders/conditions
· Can get RL’s (releases)

· 2 Key ingredients make up a criminal offence
· Actus Rea
· Act of committing a crime (act)
· Mens Rea
· Intention to commit a crime (mind)

· Crown’s responsibility to prove both Actus Rea and Mens Rea beyond a reasonable doubt
· Crown must tell defense how they’re going to ‘prove’ the case
· Defense doesn’t have to disclose anything
· R. V. Stinchcombe  Crown must disclose to defense
· Preliminary Hearing  Enough evidence to go to trial

· Actus Reus
· The conduct/action the individual does that is illegal
· Usually not difficult to prove
· The prohibited act and/or conduct 
· May also be an act of omission
· The person did not do something they were obligated to do
· May also be a result of the consequences of the prohibited act/conduct
· Illegality is determined by the judge
· It is a question of law to be decided by a court of law

· R. V. Jordan (Chapter 6 *read!)
· R. V. Smith
· People V. Beardsley

· Mens Rea
· Guilty mind
· Knowledge of what individual was doing at the time
· Crown must:
· Present the Facts in a way that a court/jury can determine the inferences

· R. V. Droste
· Man fell out of love with his wife, schemed to kill her 
· They had 2 kids
· Plan to douse his car with gas, light the car on fire, and make it look like she died in an accident
· He told his plans to his co-workers
· Tried to hit his wife with screw-driver, lost control of car and crash resulting in it catching fire
· Wife tried to save the children in the backseat but was unsuccessful
· Droste charged with 2 counts of 1st degree murder
· Legal issue of whether or not Droste intended to commit these murders (of his children)
· He intended to kill his wife, no doubt
· He didn’t intent to kill his children
· “Lack of mens rea”
· Strict liability:
· If the defense can show the offender took due diligence in their approach 
· They did all that they could/took necessary steps, made best efforts and regardless the outcome was what it was

· Absolute liability:
· Prosecutor simply must establish that the conduct concurred

· Criminal liability:
· How can they be criminally liable for an offence?
· Attempts:
· You don’t have to complete the act, you an attempt and fail and still be found as liable. It all depends on how far they get in their act and plan
· When the action of the accused has been halted at some stage before the completion of the act, for one or more reasons, that is an “attempt”
· It is the court/judge that is left to decide at what point the attempt was actually completed
· Actus Reus of attempt: s. 24 CC  Attempt is complete if the accused act or actions have gone beyond mere preparation.
· Counselling:
· By suggesting or counselling people to commit offenses
· I’m not going to commit a crime but I’m going to get someone else to do it for me
· Also a criminal liability attachable to an offender
· S.464 CC deals with counselling:
· 1) Counseling has to be taken place by words, gestures
· 2) There must be a recipient to the counselling
· The recipient need not be influenced by the counselling.
· 3) Crown must establish that whatever is being counselled is a legitimate crime
· Conspiracy:
· If 2 or more people get together and they agree on a common design (meeting of the minds) to commit an offence, that is conspiracy to commit
· More than one person
· Offense need not be completed
· S.465 cc 
· How to prove a conspiracy?
· Drawing inferences based on the facts

· Party to an offence:
· “guilty by association”
· s.21 CC
· If you, as an individual, partake in a criminal event with another person, you can be charged with that offense even if you do not personally commit the crime.
· Can become a party 3 ways: 
· Committing the offense
· Did/omitted to do something with the purpose of aiding someone else to commit that offense
· Abetting someone (aiding and abetting) to commit that offense
· Trump card: mere presence
· If you can establish you were merely present, not committing an offense, you can get out of the criminal liability

· Defenses
·  (yes the crime was committed, however, their action was justifiable/excusable)
· Justifications
· Excuses

· Duress
· S.17 CC
· Committed the crime under threat
· Forced to commit the crime against their will
· 3 things must be in play:
· 1. Must be a threat of immediate death or grievous bodily harm
· 2. The threat being made must be immanent (happening right now, or about to happen)
· 3. The person making the threat must be present
· s.17 can only be used if accused is principal actor of offense
· Common law = only if you are a party to an offense
· Not applicable if you conspire to an offense
· Duress is not applicable:
· Treason
· Murder
· Attempted murder
· Sexual Assault
· Forcible abduction
· Hostage taking
· Robbery
· Assault 
· Weapon
· Bodily harm
· Aggravated
· Arson
· Any situation where you harm someone else

· R v Ryan = wife hires an undercover RCMP “hitman”, no duress
•  There must be an explicit or implicit threat of present or future death or bodily harm. This threat can be directed at the accused or a third party.
 
•  The accused must reasonably believe that the threat will be carried out.
 
•  There is no safe avenue of escape. This element is evaluated on a modified objective standard.
•  A close temporal connection between the threat and the harm threatened.
•   Proportionality between the harm threatened and the harm inflicted by the accused. The harm caused by the accused must be equal to or no greater than the harm threatened. This is also evaluated on a modified objective standard.
•  The accused is not a party to a conspiracy or association whereby the accused is subject to compulsion and actually knew that threats and coercion to commit an offence were a possible result of this criminal activity, conspiracy or association.

· R v Paquette = drove to Pop Shoppe under duress, guys killed someone after he drove them, charged with murder (by association)

· Necessity
· Not codified
· Common law based
· An excuse, not a justification
· Accused says they committed the offense, however it was necessary due to the circumstances
· “My behaviour was bad, cannot be justified, but it should be excused due to the situation”
· Limitations
· Accused is not able to rely on defense of necessity if they put themselves in the situation
· Did the actions of the accused lead to them being in the situation (negligence? Etc.) or was it bad luck?
· S.7 CC generally allows the defense of necessity, however not the same as saying “s.17 for duress”
· Must be in circumstances of imminent risk and had to take action to avoid that danger/risk
· No other alternative/measure could’ve been taken
· Trying to avoid greater harm or action is to pursue a greater good (preservation of life)

· Perka v. Queen
· “botanical defense”
· A ship and its crew were trafficking drugs from Colombia to Alaska, however they ran into boat issues/engine problems and had to go to shore and unload their product. Were arrested and charged, pleaded “necessity”
· Possession for purpose of trafficking = person was in possession of so much drugs, the reason could not be for any other purpose than for selling it. Key factors looked at is quantity of drugs in possession, how the drugs are parceled, money that the individual has, scales, weapons, debt list. Inferences are made*
· R v. Roberts (1987)
· Drunk driving, necessity
· I was drinking and driving but my mom was in grave danger so I had to drive her to the hospital
· Appeal dismissed because there was a viable alternative (to drunk driving)

· Self-defense
· An individual is able to take action to defend himself by stopping the aggressor and/or the arrack
· You are able to take action to repel the aggressor or the attack
· You can only use as much force as is necessary
· If you go beyond, now it is excessive and you may lose the defense and be charged with an offense
· Extends to protect a third party
· Extends to defend property (must be your own property/under your control)
· One can argue physical/emotional abuse

· R v Lavellee = self-defense, shot husband in the back of head when he handed her rifle and said “you or me”

· R v Craig = self-defense, verbally/emotionally abusive husband came home after drinking, Craig stabbed him in his sleep

· R v Jobidon = two guys got into a fight outside of a bar, J knocked H out, H died due to contusions, J charged with manslaughter, defense of consent.
·   Law says you can consent to assault, but nothing more (no assault w/ bodily harm, aggravated assault, manslaughter)

· Mistake of Fact
· An individual can perceive an event a certain way when in reality it’s not. If it can be proven that mens rea, they can be acquitted.
· R v. Pappajohn
· PJ selling his house, has drinks with realtor, goes home with her and they have sex. She says he raped him, he says it was consented. He pleads mistake of fact, dismissed and charged.
· Entrapment
· A common law defense (not in the CC)
· Usually a drug case
· The focus is not on the mens rea or actus reus, it focuses on the conduct of the police
· How did the police/agent conduct themselves? Did they abuse their power?
· Result is a “stay of proceedings” (not acquittal, not a charge)
· Test established by SCC in R v. Mack [1988]
· Entrapment occurs…
· A) When the authorities provide an opportunity to persons to commit an offence without reasonable suspicion or by acting in bad faith
· B) When officers have a suspicion and act in good faith, but go beyond and induce the offender to act. (Consistently harass, etc.)
· (p.685-686 textbook for conduct of entrapment)
· Onus of the accused to demonstrate that entrapment was there
· R v. Mack = Mack was a drug dealer who was harassed and threatened to sell drugs when he didn’t want to, eventually he did and was arrested/charged
· ‘But for the actions of the police officer, would the accused have committed the offence at hand?’

· Incapacity/Mental Disorder
· S.16  Not criminally responsible
· Yes, they committed the offence, but when they did they were not in their right state of mind
· “Did the accused, in the moment in time, have the ability to appreciate the nature and quality of what it was they were doing”
· Doctors/psychiatrists assess the offender to determine whether they should, or should not be criminally responsible
· If defence wins, accused goes out of the regular stream. They don’t go to jail; they go to a hospital.
· Review Board determines whether individuals at the hospital are deemed able to come back to society w/o being a risk

· Intoxication
· R v. Daviault [1994]
· Not typically a defense, court does not allow criminal behaviour because you are drunk
· You chose to become drunk
· Arguable if factually provable that your drink was spiked/drugged/you didn’t mean to get into that state

· The Charter
· April 1982
· Only applies between individuals and the state
· For the defence to raise that there is a Charter violation
· S.7  The right to life liberty and security of life
· S.8  The right not to be searched illegally
· S.9  The right to not be arbitrarily detained
· S.10  Right to a lawyer & Right to know why you are being arrested
· S.11 b, d,  Have a trial within a reasonable amount of time, presumed innocent until proven guilty
· R v. Jordan, outlines how long the crown can wait before proceeding to trial. Otherwise case gets thrown out; provincial 18 months, SCC 30
· S.12  Cruel and unusual punishment (state doing to the individual)
· S.15  Equality rights
· S.24. “Remedy section”
· 1) Accused must demonstrate his rights were violated
· 2) Violation was so bad, only possible outcome was for the judge to dismiss or stay charges
· Courts look at conduct of the police
· Seriousness of the offence
· Whether or not it is society’s interest to have a case go to trial based on merits
· (p.695 textbook outlines sections of the charter)

Read R. v. Daviault
Section about not criminally responsible

EXAM
· Combination of 25 Multiple Choice (/50), 3 Short Answer (20,20,10)
· Cumulative
· Mostly weighted on the portions after the midterm
· MC = ABCD (Ch5-7) *read questions carefully
· 2.5 hours
· Short answer, point form is okay if time is a factor
· Dates, Cases, Concepts!!
· Short answer
· Situation where you are counsel (applying what you learned)
· Bring pen and pencil
· If you don’t remember the name of a case, use as many facts from that case as possible to explain the case (summarize the case)
· *Cases Are Important*
· [bookmark: _GoBack]Not too much time on automatism
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