Chapter 7
Nov. 3rd, 2016 

Defenses: 
· Consider:
1. Justifications 
2. Excuses 
· For the defense to raise a defense, cannot rely upon the crown 

Duress: 
· S. 17 of CC 
· Admitting the crime was committed but their action was excusable 
· Suggesting that the person was forced/under threat (external factor – no intent) 
· Certain elements that need to be met: 
1. Must be a threat of immediate death or grievous bodily harm 
2. The threat being made must be imminent (happening/about to happen) 
3. Person making threat must be present when the offence is committed 
· Not applicable if you yourself are a party to an offence 
· Treason
· Murder 
· Attempted murder 
· Sexual assault 
· Forceful abduction
· Hostage taking 
· Robbery 
· Assault with a weapon/causing bodily harm 
· Arson
· Aggravated assault 
· Only applicable if the accused is the principle actor of the offence 

R.v Carker 
· Found himself incarcerated 
· Was a prison riot 
· Prison mates told him to ruin plumbing in cell 
· Threatened to stab him 
· Did it and was charged 
· Used duress 

Nov. 10th, 2016

R.v Paquette (1977)
· Two men – robbery
· Someone died 
· Forced paquette to drive the car – threatened to hurt paquette 
· Charged with murder 

R.v Hibbert 
· If the court can establish a Safe Avenue of Escape, then duress doesn’t apply 

R.v Ruzic 
· Concept of duress is not solely for the accused 
· If the defense or accused can establish harm from a third party than the defense can rely on duress 

Nov. 17th, 2016

R.v Ryan (2013) 
· Supreme court decision 
· Ms. Ryan victim of abuse for years 
· Number of threats by husband
· Complaints to police by Ms. Ryan – dismissed her case
· Wife took matter into her own hands - plotted to pay someone to kill husband ($25 000)
· Hit man asked for more money 
· Talks to undercover cop, arrested and charged with counselling 
· Used duress because husband threatened to kill her first 
· Legal issue: can she rely on duress?
· Trial court– allowed it
· Court of appeal – allowed it not applicable under s. 17 (party to a murder)
· Supreme court – dismissed b/c …
1. Must be an explicit/implicit threat of present/future death or bodily harm and this threat can be directed at the accused or third party 
2. Accused must reasonably believe that the threat will be carried out
3. There is no safe avenue of escape 
4. Must be a close temporal connection b/w the threat and the harm that’s threatened 
5. Proportionality b/w the harm threatened and the harm inflicted by the accused; the harm caused by the accused must be equal to or greater than the harm threatened 
6. The accused is not a party to a conspiracy or association whereby the accused is summoning to compulsion 
· S. 17 - Only applicable if the accused is the principle actor of the offence 
· Common law – only applicable if the accused is a party to an offence 

Self Defense
· S. 34
· Use it on yourself, 3rd party, and property (must establish ownership/correlation/connection of property)
· Repelling attack or stopping aggressor from an attack 
· Cannot go beyond what is necessary 

R.v Lavallee 
· Ms. Lavallee in relationship w/ Kevin Russ 
· Brutal/violent relationship – physically and emotionally abusive 
· Evidence of broken bones – cycle of violence 
· Gathering in home, Lavallee and Russ in bedroom fighting 
· Russ takes rifle “going to be you or me, wait til guests leaves”
· Lavallee takes gun and shoots Russ 
· Uses self defense 
· Supreme court: 
· Justified b/c of the history of abuse she had suffered 
· Was conceivable and reasonable for her to believe he was going to kill her 

Maki (1970) 
· Nhl player 
· Physicality over the course of the game 
· Found in net, boston player Green slashes him 
· Game continues, Maki sees stick raised, so he slashes Green back 
· Uses self defense, trial allowed it 
· Question of consent: sports allow this type of behavior 

Nov. 24th, 2016 

Necessity 
· Falls under a general section of the code (s. 7)
· Defense that can be raised by accused 
· Rationale behind this defense  Mens rea 
· Risk/Danger must be imminent 
· Accused must establish there is no other alternative 
· Difference b/w duress – common law based 
· It is an “excuse” 
· Limitations: 
· Can’t rely on this defense if they put themselves in that situation 
· Criteria: 
1. Avoid greater harm 
2. By taking this action, pursuit of greater good 
3. Can’t put themselves in situation 

Perka v. Crown (1984 Supreme Court) 
· “Botanical Defense”
· Drug Smuggling across international waters 
· Came across many problems – weather, boats etc. 
· Came to shore, unloaded drugs (marijuana – 33.49 tons) 
· Charged with importation & possession for the purpose of trafficking (PforP)
· When charged w/ possession – look for quantity, how the drugs are parceled, money, weapons, debt list
· Used necessity at trial, acquitted, appealed, then taken to supreme court  ordered new trial 

R.v Roberts (1987)
· Drinking and driving 
· Police saw her swerving on the roads
· Used necessity: was drunk, but mother needed to go to hospital 
· Dismissed b/c she could’ve called a taxi 

Consent 

R.v Jobidon
· Consent – if two consenting adults consent to a fight 
· Two guys Jobidon & Haggard get into a fight in bar 
· Broken up 
· Jobidon says let’s take it outside 
· Haggard is a boxer 
· Fight continues, haggard ends up dying 
· Charged with manslaughter
· Goes to trial and argues consent, trial gives it to him
· Goes to appeal and reverse trial 
· Goes to supreme court: Agrees with Jobidon, however didn’t consent to bodily harm
· Assault = Consent, ABH, AGGIE, MANS (once it goes past assault, it is not consent) 

Mistake of Fact
· Individual can have a misunderstanding/misperception of an event 
· Perceive a certain way but reality is not 
· If can prove a mistake of fact, then can be acquitted 

Papa Jon
· Lives in B.C – selling his home
· Connects w/ realtor over lunch
· Consume alcohol
· End up back at Jon’s residence 
· Woman’s version: get into residence, and guy is all over her, taking clothes off, saying no, but he still persists and ends up sexually assaulting her, he starts bonding her, falls off bed, escapes and calls police 
· Jon’s version: drinks, into me into her, consensual, likes kinky sex that’s why ties her up 
· He said, she said 
· He argues: honest mistake of fact/belief 
· Found guilty of every level of court 
· Supreme court says: based on facts it is not viable to use this defense, this case was about credibility of the versions of the story not based on mistake of fact.

Dec. 1st, 2016

Entrapment 
· Common law defense
· Focus is not necessarily on mens rea
· Focus is on the conduct of the police - how did the police conduct their investigation?
· Usually drug offence cases 
· Outcome/remedy if accused is successful in defense of entrapment, there is a stay of proceedings 
· Onus is on the accused to prove that entrapment had occurred 

R.v Mack 
· Drug dealer 
· Gets called by undercover police officer (M)
· M wants to connect, do the deal 
· Approaches Mack, but Mack says he’s more into real estate 
· M is persistent – but Mack would refuse, continues to persists (period of months) 
· In one situation, they get together, goes to woods, M threatens mack 
· Get together another time with someone else, Mack finally agrees
· Arrests Mack for PforP  
· Trial – guilty 
· Court of appeal – upheld
· Supreme court – established a test for entrapment – ultimately acquitted Mack 
1. When the authorities provide an opportunity to persons to commit an offence without reasonable suspicion or acting in bad faith 
2. Police go beyond or induce the individual to commit the offence 
· Conduct of police and whether or not they abuse that power 
· Accused was saying focus on the conduct of police 

Mental Capacity 

S.16 – not criminally responsible (NCR)
· Did the accuse have the ability to appreciate the nature and the quality of the offence to commit the crime?
· Arrested, charged, assessed, sent to hospital, then discussed at the board whether or not the person should be let back into the community or continue to be treated in some way shape or form – all for the safety of society 

Intoxication
· Courts won’t allow you to use this defense b/c at one point and time you weren’t drunk
· Choose to get intoxicated 
· Alcohol = not yourself/right state of mind – should know that when you are drinking

Mr. D
· Alcoholic 
· Sexually assaulting a woman
· Found that he had consumed a ton of alcohol 
· Didn’t have the mental capacity to know what he was doing

Canadian Charter (p. 695 of text) 
· April 1992 – came into effect
· Only applies b/w individuals and the state 
· For the accused to raise charter violation 
· S.7 – life, liberty, security 
· S. 8 – not to be searched illegally 
· S.9 – not to be arbitrarily detained 
· S. 10 – right to lawyer 
· S. 11 – 
· S. 12 – cruel and unusual punishment 
· S. 15 – equality rights 
· S. 24 – remedy (what is the outcome of that) 
· Court can either – dismiss the case or stay with the charges 
· Looks at:
· Conduct of the police
· Seriousness of the offence 
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