Criminal Law Lecture 6

Overview:
· R v Ladue – interfering with human remains, although he did not have the intent, he was still found guilty because he had a criminal intent. Not a very binding case.
Mens Rea

R. v. Droste
· Stretches the notion of mens rea and how far it can really go
· To what extent can it be extended?
· Individual involved in an affair
· Fell out of love and decided to kill her
· Came up with a plan to dose car in gas and take her out and the car would light up 
· He wouldn’t be blamed
· Told his co workers
· Was taking kids to a birthday party
· Vehicle crashed, caught fire, kids died
· Wife survived with husband.
· Droste was charged with 2 accounts of first degree murder.
· No doubt that Droste had intended to kill his wife, no doubt he had planned it. Droste did not hit intended target. Advanced argument that he didn’t have mens rea because he didn’t want to kill his kids. 
· The law says you can transfer the guilty intention as the outcome is the same.  It expands the notion of mens rea.
· That intention/ guilty mind is a moving target and can be moved if the outcome is the same.
· Culpable homicide: 212 of the Criminal Code “a person meaning to cause death or bodily harm that he knows is likely to cause his death...” this is that transferred intent.
· The other thing to consider: a lot of these decisions will have an underlying policy that in society people do bad things, when the courts make these decisions they can go the other way. 

R. v. Tutton
· Neglected to provide their diabetic son with the insulin that will keep him alive
· As a result, he died, charged with manslaughter. Looking at mens rea because the argument advanced was that they never intended to kill their son they were following their religious beliefs.  Thought they were given divine intervention from god that their son had been cured. They went to court and found guilty.
· Court of appeal- was dismissed
· Supreme Court of Canada- had the judges split
· Actions of Tutton’s from withholding medication was reckless disregard
· They have a legal duty to provide necessities of life to their children
· Reckless in providing child care and were liable.
· 1989 decision.
· Still have the notion of recklessness coming to life as in Droste.
· The mens rea notion is becoming more developed- may be convicted if you didn’t have the specific intent.

Absolute and Strict Liability 
· Strict liability and absolute liability do not need mens rea to be present
· Strict liability: defence of due diligence or reasonable care
· Absolute Liability: no defence once actus reus is proven.
· Concept of strict liability v absolute liability
· Strict liability: situation whereby if they prosecutor or crown establishes the actus reus, if the defence can demonstrate that the accused took all reasonable steps to avoid the occurrence of the offence then they have established strict liability. 
· Absolute liability: the offender committed the act and that’s all that mattered

R. v. Yuen
· 1921
· Saskatchewan court of appeal
· Subject to the temperance act
· When he would receive products from his supplier when it was found that one of the soda pop’s contained alcohol
· 35 of temperance act was clear 
· it is impractical for me to open and test all of the pop
· didn’t matter if he could check all of the pop
· Read the specific words of s. 35 “shall be guilty” this makes it an absolute liability “may” means it is a strict liability area.
Notes from textbook:
· Vendor of soft drinks in Moosomin.
· Police officer acting on a search warrant found 3 bottles of beer 
· It was considered “intoxicating liquor” within the def of Saskatchewan Temperance act 
· S. 35 A person who sells soft drinks if found to have intoxicating liquors “shall be guilty of an offence”
· Fined $50 and costs of $4.50 if this doesn’t happen he is to go to prison for 15 days.
· Accused was innocent of any guilty intention
· Statue does not need mens rea
· Similar to Reg v Woodrow: person who deal with the article are made responsible for its being of a certain quality- not more than 1.13% of alcoholic content- and when they have more than this they are now liable 
· Appeal dismissed with costs




Attempts:
· S. 24 of the criminal code
· S. 463 actually has the attempt
Notes from the textbook:
· Intended crime not committed 
· In attempts the action has been halted or thwarted. 
· S. 24 of the Criminal Code: Attempts- an attempt is complete if it has gone beyond mere preparation. An act is considered an attempt whether or not it is possible or not.

R. v. Sorrell
· Attempt- doesn’t matter why you didn’t do it there just needs to be an attempt
· Usually the act needs to be completed.
· By definition: *** an attempt occurs when the action of the accused has been halted or thwarted at some stage before the completion of the act for one or more reasons
· It is the court of the judge that is left to decide at what point in time is the attempt actually completed (legal attempt)
· S. 24 of CC deals with attempts and attempt is complete if the actions have gone beyond mere preparation
· An attempt is also made out even if it was possible or not
· An individual gets into a car, drives to the bank with a gun, a bag, balaclava and gloves.  They go into the bank. This is not considered an attempt.  
· 1878 Ontario court of appeal
· initially charged with attempted robbery
· individuals approach store wearing balaclava brandishing a fire arm. Knock on the store window, the manager says hey we are closed. The store closed an hour earlier. They turn and leave.  Arrested 400 yards away from the store. Weapon and ammunition is found.  Did the individuals attempt to rob the fried chicken establishment?
· Lower court found them not guilty s. 24, they did not go beyond mere preparation. Court of appeal upheld this.
Notes from Textbook:
· Appeal: acquittal of robbery
· Attempt to rob fried chicken store
· Necessary to prove that the respondents intended to commit robbery, too steps more than mere prep.
· Appeal dismissed
R. v. Deutsch
· 1986
· Supreme Court of Canada
· S.195(1)(a) of the Criminal Code: Attempting to have illicit sexual intercourse with another person.
· Appellant: Crown, Respondent: Deutsch
· Posted an ad looking for a secretary-sales assistant.  Indicated in interviews that the assistant would have to have sexual intercourse with client where necessary.
· Ontario Court of Appeal found that he did not attempt it because it was only in the preparation stage.
· The act of procuring the woman is illicit sexual intercourse.
· Agree with Court of Appeal: no intent to procure because no job was offered
· Appeal allowed new trial ordered.
R v. Scott
· 1963
· Alberta Court of Appeal
· Appeal: Scott
· S.467(b) jurisdiction is absolute with attempt theft
· Pickpocket- no money in the pocket
· Conviction affirmed reduce sentence to 6 months
· Dissent: the expectation of the appellant was limited, appeal allowed
R. v. Smith
· 1973
· appeal in England
· Stealing corn beef
· No longer stolen once it is in the property of the accused. Cannot be charged with handling stolen goods as they are no longer stolen. Conviction was wrong. Appeal is allowed. 



Counselling: 
· Counselling people to commit offences can become a criminal liability.
· S.464 of the CC deals with counselling
· A situation where an individual counsel another individual to commit an offence. 
· The person that is counselled does not commit the offence. Does not require the offence to be committed.
· Must take place by some word, action or gestures.
· Must be a recipient to the counselling. Must be received. Does not need to be influenced by it
· The thing being counselled must be a crime (summary or indictable)

Notes from textbook:
· S. 464 of the Criminal Code: someone counsels another person to commit an offence and that person does not commit the counselled offence. If the offence is committed they are now parties of an offence in s.21 or s.22
· Something must be done to amount to counselling: gesturing, words, or actions. Must be a recipient.

R. v. McCloud
· 1970 decision
· BC Court of Appeal
· the accused was convicted of counselling 
· he was an editor at a newspaper/ publishing company
· he okayed an article- a chain letter found on page 521
· about growing and cultivating pot
· court found that the publishing company was guilty, but the editor was not guilty (insufficient evidence)
· outlines what is required for counselling
Notes from textbook:
· Appeal by accused
· S. 407(a) of the Criminal Code
· Counselling to cultivate marihuana. 
· S. 6(1) and (2) of the Narcotics Control Act
· Defence pleas: need to have influence, this isn’t accepted
· Does not interfere with freedom of press
· Dismiss appeal of the company, appeal allowed for McLeod.

Notes from textbook:
R. v. Hamilton
· 2005
· Supreme Court of Canada
· Respondent: offered for sale access to a credit card number generator and bomb recipes. 
· Trial judge: no mens rea
· Crown appeal
· Recklessness is sufficient: does not need to prove they intended to commit the offence.
· Trial judge erred. Allow appeal and order a new trial.
· Secondary liability: Counselling’s importance. Actus reus in counselling is the deliberate encouragement.  Mens rea is the intent to counsel.
· Appeal allowed for counselling fraud but dismiss appeal in other 3 counts

Conspiracy:
· if you get together with two or more people and they agree on a plan to commit and offence then you have conspired to commit an offence
· must have more than one person
· meeting of the minds (common design)
· offence doesn’t need to be completed
· 465 (conspiracy) can attach to any crime.
· Proven by inferences
· Can get in as much trouble as you did if you committed the crime even though you never committed the offence

Notes from textbook:
· S.465 an offence to conspire to commit murder, to commit an indictable offence other than murder and to commit an offence punishable on summary conviction, and to conspire to falsely prosecute someone.
· Conspiracy: central to the offence is the presence of an agreement to carry out an offence.
[bookmark: _GoBack]
R. v. O’Brien
· 1954
· SCC
· Appellant: Attorney General
· Conspired to commit kidnapping
· Must be a common design to do something unlawful
· Appeal dismissed.
· There was a misdirection and must be a new trial.

R. v. Dery
· 2006
· SCC
· Attempting to conspire to commit theft
· No one in Canada has been convicted of an attempt to conspire
· Appeal allowed- convictions set aside
· Conspiracies are only criminal when hatched
· No agreement just talk


Party to an offence:
· Another way to be liable to an offence even though you never commit
· Guilty by association
· Notion is that if you as an individual partake in an event even though you may not commit the actual offence you may be convicted of the offence
· Two people decide to rob a bank- one will drive, one will rob
· S. 21 says that the driver is guilty. Even if there is a gun on the robber and not the driver. 
· It makes an individual party to an offence by action, by doing something or omitting to do something for the purpose to aiding someone to the offence, aiding or abetting someone to commit an offence.
· Salajko and
·  Kulbacki (look up spelling)
· Dunlop and Silvester 
· Young guys who wanted to be a part of hell’s angels. To show you were worthy they had to commit a crime. They adducted this girl and sexually assaulted her. She remembers them standing there with their pants down standing there. By s.21. they did not do anything but stand there.
· S.21 not guilty
· Trump guard is mere presence- if you or the defence can establish that you were only merely present you can get out of the crime.
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