Criminal Law: Lecture 4
· Exam all of chapter 5 and 6.1-6.3
· Syllabus posted by Saturday

Last week:
· 718 and the principles that the judges have to consider
· deterrence
· general and specific deterrence
· separation from society
· reparation 
· rehab
· proportionality
· mitigating and aggravating factors
· year of amendments for sentencing: 1996 
· concurrent sentencing vs consecutive 

Custody and Jail Time
· What happens to an individual when they go to jail?
· Whenever an individual is sentenced they never will serve the full time
· Our system is built because we want to make sure that the offender can transition back into the community (parole period)
· Other aspect: earned remission: for every day they are in custody they get half a day of credit. 
· 12 months will do 8 months (provincial punishment). Rationale at provincial level is that they don’t’ have many programs.  
· It is the same at the federal level they receive parole in this system.
· An offender that gets put into jail will never get the full time, but this cannot put this in their analysis. It has to be in consideration of all the principles in 718- earned remission is not one of those principles.
· Many people think that this 2/3 approach is for good behaviour. It is not, it is for everyone.  IF you are not a model prisoner you can get more offences in jail.  If you get into a fight you can get charged institutionally (prison hearings where the offender explains themselves), the punishment may be segregation. Can also be charged externally. The police will come in and charge them under the criminal code.  They will have another criminal charge where they have to go through the process. 
· Two twin brothers were charged with terrorism and got beaten up really badly in prison, the individuals who assaulted them were charged. 
· It will be consecutive. 
· In the provincial system there is parole as well. Parole happens in a number of stages, day parole, a pass where you can get parole for a specific event. In most cases it happens after the individual has served 1/3 of their sentence. 
· Two systems of custody: Penitentiary and provincial 

Ontario provincial parole board 
· Provincial 
· Review cases when individuals apply for parole.  Everyone is eligible for parole. They can waive their parole. Two things they consider: safety of the community (will this offender cause undue risk to society?), 
· Look at offence and the history
· Second thing to consider: will the release of the individual at that stage, will help them reintegrate back into society? Look at plan of care or plan of release.
· When the offender goes to the parole board they have to have a plan, place to live, job to go to, counsellor to talk to, and I have someone in the community who will supervise me.
· The likelihood to reoffender reduces when you have people watching you
· Lawyer may help by making a package for the offender
· They want to know are you prepared to accept responsibility for what you did
· If you apply for parole and don’t get it, you can appeal the decision.  The higher up you go on the ladder the harder it is. 
· Your sentence must be more than 6 months to apply for parole.
· Consider victim impact statement.
· Need to level things out in their favour
Parole Board of Canada: 
· Federal level
· More involved
· The minute they get to the federal penitentiary they get a parole officer
· There is no parole office in provincial
· They get followed around
· Follow offender, meet with them, go through the process, talk about parole
· They get them the moment they apply for parole in jail.  Can dictate if they get parole or not
· Can ask to change parole officer but it is really tough. 
· Have to look at societal risk
· Not going to a halfway house or transition home you are going to your own home, at federal level they go to a transitional house with rules and curfew. Cannot come home with drugs or alcohol in the system (pee tests). 
· Parole at federal level at 1/6 of your sentence you can be eligible. If you have a client that is close to 20 months (high end provincial jail) ask judge to impose pen time. Be able to get out sooner. 
· Legislation that deals with parole is the (CCR) Corrections and conditional release act ****
· If someone gets a life sentence on a first degree murder, then they are on parole for life. The 25-year number is eligibility for parole.  But you will be on parole for life. The thing that differs is eligibility for parole
· Min. 10 years before applying for parole with 2nd degree murder
· Judges have the ability to increase parole eligibility. 
· The jury gets to make a recommendation.  
· 248(1)(b) life sentence for breaking and entry 
· the law has charged or evolved so now individuals can be called dangerous offenders.  (DO or LTO). 
Dangerous offender 
· Which is broken down into determinate vs indeterminate
· Crown after individual was found guilty can bring them forward as a dangerous offender through another process. Go deep into your history for this. 
· Indeterminate: no set time for release
· Sit in jail until someone decides you can be let back into the community
· A hearing every two years
· Have someone on sexual assault be designated as a DO and have spent more time than someone who has committed a murder. 
· Get released as long time offender: keep reporting, on conditions in a determinate offender.  
· R v Currier: dangerous offender- determinate. Surprised that the judge didn’t DO him.
· The crown may threaten, but they have to get permission from the attorney general to be able to bring the application.

· Judges go past the 10-year parole- they don’t stick to it.  The offender has done more or deserves more.  Over between 10-15. Not usually 25.  If they get closer to 19 years that means the job firmly believes that it was a first degree murder. 
· Two different systems: 1867 Constitution Act. is the division of power s. 91 (1) feds, (2) provides the province of authority
· No correlation between penalty and crimes (crime went up), cases took longer to finish. They had a three strike rule and they kept increasing the penalty. Mandatory min. More people plead not guilty. Penalty will be the same whatever the plea.  Accused has a chance to plea not guilty. Cases were then taking more time.  No correlation. Notion that we need to put people in jail. Our jails became more populated on provincial and federal level. 
· How much is it to house an individual: 130000 to house an individual in a federal institution. Jail sentence was costing society a lot more.  Females were more expensive. Found in the text.
· 2013/14 23000 adults were in a federal penitentiary
· maybe there needs to be more conditional sentences
· 2/3 to 1/3 split.  When they do the sentence they have to do 2/3 in jail 1/3 in community.  4 months in custody and the other two months they are at home in the community under conditions.  Allows them to tradition back into society.  Do have access to temporary releases.  Weekend passes for various reasons If they are doing well.  This doesn’t happen often.
· Difference between adult and youth the adult is done there is no condition, youth are on condition, youth can be pulled back in and serve remainder in custody. This is to make sure they stay on track.  This is because we need to provide support so they provide a pro social supportive system.
·   Young offender can ask for a review in front of the same judge to ask if they can get a shorter sentence. Can have a review to get rid of probation. Doesn’t happen often because the young people don’t usually think about it.
· END OF CHAPTER 5


Chapter 6- Criminal Liability
· How do people become guilty or liable?
· A number of ways that someone came become liable or guilty
· Must go back to the basics.  Elements of the offence: mens rea and actus reus
· Mens rea: mental aspect of the offence.  Someone needs to intend to commit the crime.  Mental aspect of the crime. i.e. This issue is the mens rea.  Is it intended?  Look more at this when we look at defences.
· Actus Reus: act, easier part of the offence for the crown to prove.  
· Crown must prove mens rea and actus reus beyond a reasonable doubt.
· Certain offences quasi criminal offence: balance of probabilities.  This is not a criminal law standard.
· Accused does not have to testify.
· Defence doesn’t have to tell the crown what witnesses they are calling
· Crown has to tell what witnesses, items, videos, extractions, text messages.  
· R v stichcomb crown has to give disclosure. The moment they get something they must tell us. 
· Have a preliminary hearing: enough evidence to go to trial
· [bookmark: _GoBack]Test is low, is there enough evidence to go to trial.  Defences uses it as a test for the witnesses. 
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