
LAWS 2301 - Lecture 3 Notes - Criminal Law System

-how do we define what “ought” be a crime. THe definition of crime does not help find out this definition of what should be considered a crime. 

-how not to use or underuse criminal law to control crime

-Criminal law system, not a constant 

-With change, we still want consistency and knowability in criminal law. 

Its an unknown system. 

-91% of people rated moderate to poor their knowledge of the criminal justice

-1/3 couldn’t say an important case

-population is widely engaged in the justice issue 

-presented as a very formal system, but in reality it is not (who gets charged, determined by police) 

-Why do we call things in law by such complicated terms, why cant they be simple? 

-Victims have lost “their case” some victims want a part in the resolution relating to their cases

-VORT program, tries to bring people involved in the conflict together (sentencing circles) 

-criminal justice is a dispute resolving mechanism 

Not a coherent whole

. There are different levels (jurisdictions). Federal law has the right to make laws in the country, provinces have great responsibility in the enforcement of the law (prosecutors, police). Alot of different responsibilities and each jurisdiction has different goals. Then there’s municipal police forces. Also people working in this system have different goals, needs and wants. Becomes capartmentilised

-Rule makers are mainly at the federal level, but exist on all levels. Then passed on to the enforcement side (police, crown attorney’s courts, correctional authorities.) Lack overall of principals to guide this system. 

-The code is very focused on a particular crime in a particular section. 

preserve of legal professionals 

-how to we open up access to the system? For years it was designed to remove the victim from their case, now people want them to be more included in certain aspects of the court process. 

-need legal professionals to be guiding the system, but it is argued that the participation has increased so much that they have become to involved. 

Focus on procedural aspects-effect on policy making? 

-lawyers aren’t experts in policy, experts in process.

-traditional reluctance to engage those other disciplines. 

-irony of legal education is the focus on formal process, but everyone wants to do a secret informal deal (plea bargain). Criminal law is an informal system, people want to avoid the process. 

Focus on Law as the “solution”

-criticism. Criminal law makes us look at the solution only in criminal law, not in the other fields (sociology, etc.) Don’t consider potentially better or more efficient solutions to a conflict.  

Biases in creation and enforcement of criminal law

-legal education is a weeding out process (who can afford it or who can’t) 

-racially it is mostly a white profession, women make up majority of people in law school

-how do you open process?

 Criminal trial seen as central to criminal law

-criminal trial central to criminal law, but in ever day enforcement it is not. 

-Charter slows down the trial, making it more expensive. 

----------------------------------------------------------------------------------

-focus of the criminal legal system is crime and how do we define it

-LEgal definition of crime: two attributes; very broad (any behaviour could be a crime, good because new bad conduct presents itself that we would want to punish against - ex internet crimes) 

-Ethical definitions of crime: Have to do with how we identify wrongs that deserve criminal law. How to we measure wrongfulness? Normative aspects; limits re what should be crimes, only serious wrongs. 

-Varies ways to measure wrongfulness; consequentialist (physical, emotional, what is effected. how do we judge what the severity of the punishment should be?) 

-Traditionalist (wisdom of the past. Idea of custom, what have we done in the past, gives us indications to wrongfulness) 

-Intuitional (our ethics, own sense of morality)

-Contractual (implied social contract between you in society) 

-there are limitations to crown prosecutors, can’t say as a personal policy cant say they will only prosecute people with blond hair. 

Disciplinary Definitions of Crime

-Sociological: violations of social norms. There has been some violation of the social fabric, someone see’s it as a mis-behaviour. A norm violation. Also focuses the forces (political social) that result in the criminalization of the that norm. Where does it come from, what are the political factors? 

-Historical: focuses on institutionalizing process. Not trying to explain that historical process, but in a broad perspective looks at how norm violations become crimes over time. Composition (idea that you can attach a value to a wrong) allowed the state to step in more easily, this came in over time.  

-Norm Violation - (informal sanctions, formal sanctions) - (Tort - Individual, Public - State) - (Direct Command, Tax/subsidy) - (crimes, others (schooling, traffic laws, etc.))

-We restrain it cause crime is supposed to be a last resort. 

-Legal: Violations defined by the state, of things that u shall not do, and if you do it you will be punished. 

-Crime: an act or omission that contravenes criminal legislation. Criminal legislation is composed of all laws which prohibit acts or require acts to be performed on pain of penalty in some form + federally legislated. 

-Quasi-Criminal Law (on exam!!!): provincial offenses that aren’t crimes. Penalty or act on pain of penalty, but not federally put in. 

-Definition is both broad and narrow. What is missing is the “ought” question and the criteria for putting the prohibition in the first place? 

Roer Case (ON EXAM) 

-Charged with selling crime-comics. Convicted. He appealed it. Under the section, “Corrupting Morals section 5”. 

S. 169: liable to imprisonment for up to 2 years.
-”Crime comic” means a magazine....it is a very broad definition. 

-Dealt with selling “dick Tacey” comic- said substantially dealt with crime depiction and no public good defense available

-”Need to protect children from evil effects of being subjected to publications dealing with crime.” 

-How do we justify this law? Legal definition its fine, because its saying its a crime. 

-late 40’s from B.C. two young boys stole a rifle and were shooting at cars. They were playing “highway man” and one man was killed from this. They were avid comic book fans. This case caused a sensation and let to the law in Canada. 


