
Criminal Law - Lecture 4 Notes -

-The inside case. Needle exchange program. 

-There isn’t a statement in the code referencing what to do. But you can look at other goals for the criminal law 

Possible Goals (lrcc)

-retribution. The Goal is the punishment.  (rejected)

-Enforcing mortality. Idea that you are trying to make people behave in a way u think it proper, right and moral. (ex - gambling, alcohol laws) Goal is to change a persons behaviour, act like a good moral citizen. Wanting people to stop gaging in a certain kind of behaviour. Problem is who’s morality does one use? ex. S. 172 Corrupting Children.  (rejected)

-Protection From Harm: Justification - we have a concept of self defense and this is just social self-defense. 

-Most important - Underlying Values approach: Referring to important values of society that will be held in criminal law. Two important values: Essential values (allow society to exist; peaceful, ordered, property rights, value of life, order, peace, etc.) and Necessary Values. If these value are threatened the idea that criminal provides a response or purpose. The first purpose is to provide a response, then articulation of the values (murder is wrong) and inculcates those values (it also teaches, socialization agent. Finally, the idea that criminal law provides society with reassurance that justice will be done. 

LRCC: true crimes v. mere offenses 

-mere offenses violate useful rules while crimes violate necessary or essential rules (Things that should should be punished, but shouldn’t be seen as a crime)

-offenses is this idea of useful rules. Rules against parking illegally, hunting regulations

-crimes are things we generally commit, a greater generality. They apply to everybody and can be committed  by everybody. 

-Crimes are more obvious wrongs than mere offenses. They mean crimes there is a real, direct and obvious victim in cases. The action was a careless one, but it wasn’t on purpose (a mistake) 

-problems is that it may not catch things that could cause great harm in society because it is less recognizable. (environment damage) 

Ouimet Committee

-The basic purpose of criminal justice is to protect all members of society, including the offender, from serious, harmful and dangerous conduct. 

-only use if for protection. 

-The basic purpose of criminal law should be carried out with no more interference with the freedom of individuals than is necessary. 

-Recognition of the innocent must be assured at all stages of the criminal process 

-limit state intervention 

-no conduct should be defined as criminal unless it represents a serious threat to society and cannot be dealt with through other social or legal means. Idea that there is a choice, and use those other choices unless there is no other options. Shouldn’t automatically use criminal law right away  

-The law enforcement, judicial and correctional processes should form an inter-related sequence. There is a lack of principals and coherence in and between the different segments of the criminal justice process. 

-discretion in the application of criminal law should be allowed for at each step in the process. This needs to be applied equally and fairly. 

Modified Smith Principals 

-started with sexual offenses and then adapted at a wider stage

-Criminal law should preserve the public order and protect citizens from what is injurious 

-Law should not be based on fictions or myths, but on scientific fact 

-It is wrong to maintain laws that are not enforces or are unenforceable

-The law must not be so uncertain that it is impossible for the ordinary person to know whether an act is prohibited or not

-The law should punish for the guilty mind, some sense of blameworthiness - a notion of purposive conduct. 

Cost of over criminalization 

-criminal law can serve as a protective tariff

-high prices of desired services can lead to secondary criminal patterns

-often crime are unenforceable 

-not enough police, resources could get stretched. 

-sensationalism might attract people to try service/goods

-ambivalent feelings and haphazard enforcement do not encourage respect for law or for enforcement processes

-diversion of enforcement machinery away from more serious crimes activities. 

-enforcement, economics, creating, injustice

Consensus/Legalistic 

-original state primitive, violence, etc

-gradual acceptance of rules that become laws

-implicit: freely contracting parties. People are agreeing to the content of the laws, procedures of change and establishing the content of criminal law (sources) and implement in procedures for implementation and enforcement. 

Hart’s Minimum Content of Law 

-idea that laws is important, necessary. Without law you don't have a decent society. More law you have, the better the society is. 

Consensus 

-laws represent value consensus 

-Laws represent value & perspectives fundamental to social order (=legal fetishism)

-Laws represent values & perspectives which it is in public interest to protect 

-State in legal system is value neutral 

Legal Fetishism 

-legal order necessary for social order

-legal rules are at the centre of society and our social life 

-law is unique phenomenon 

-Law satisfies social wants, look to law when you have a problem 

-doctrine of the rule of law. standard that we can judge all laws. 

Critical Approaches 

-society as natural phenomenon

-society distorted due to division of labour/development of elites

-fundamental division between groups that own/control & and those who work for them. 

-Law becomes tool to maintain & extend power

-
Relative Autonomy A theory of state power based on Marxist ideas. This perspective assumes that the state can and does play a limited independent role in the maintenance and stabilization of capitalist society. Differs from pluralism in viewing state power as strongly constrained by the ideological and structural characteristics of capitalist

