
Laws 2301 - Lecture 6 Notes

Consensus vs Critical 

-Consensus: law seen as reflection of those customs most strongly held in society 

-Law and legal procedure seen as instruments of dominant groups and only understood in the context of larger social relations 

(don't need to know these)

-Consensus: act defined as criminal because they offend fundamental values of society 

-Persons labeled criminal because behaviour goes beyond tolerance limits of community

-poor more likely to arrested/convicted because they commit more crimes

-crime establishes tolerance limits & increases moral solidarity 

-crime makes people aware of interests in common

-each society has set of agreed-upon rules & customs but criminals not properly socialized and rules not internalized 

Critical: acts defined as criminal because it is in the interests of advantage groups

-persons labeled criminal because it is in the interests of advantaged groups to so label them

-poor more likely to be labeled criminal due to interests and power of adv groups

-Crime used to create false consciousness so that all groups see interests as identical 

-defining persons as criminal permits greater control

-criminal & noncrim behaviour stems from persons acting compatible to class position; reacting to class conditions 

Criticisms of consensus view

-does not represent the way the system works

-does not take into account power differentials

-has not been that successful in practice in reducing levels of undesired activities 

-rely too often on just technical solutions (we go to the criminal law to often) 

-focus on the individual, not structural or wider solutions. 

-reliance on legal solutions, not resort to more effective, broader social solutions 

Debates within consensus 

-search for better technical solutions 

-How to redefine and reinvent goals and principals for the criminal justice system

-Make planning more long term/more open, and less political/secret. 

Consensus strategies 

-new principals for criminal law

-new criminal code

-decriminalizing - part of modernizing Code and rhetoric of decarceration/diversion

-crime prevention. 

-restorative justice 

Criticisms of the critical views 

 -Laws apply to all

-how to explain laws which appear work against the elite interests?

-how to explain types of crimes that seem to have nothing to do with the advantage in society? 

-If nothing works, what do you do? What are you left with? If the law is bad, what to do cause nothing will work. 

-How to explain advances in criminal law system in the last 200 years? 

-if the law is not all bad, what is it? Sometimes it is good, sometimes it is bad. How do we know when to use it.

-Relative Autonomy (ON EXAM): Role of law, role of the state

