
LAWS 2301 Lecture 8 Notes

-CCRF (Cromwell)  (read) 

       .New method of interpretation 

       .intended as defense against the power of state through criminal law. If law or process was        
unfair it could be struct done. 

       .Into play via: challenging legislation creating offense, legislation giving powers, manner in 
which powers used and effect on procedure at trial. 

-Important rights re criminal law:

       .Section 2: right of association, freedom of speech, fundamental rights

       .Section 15: in terms of women (rape shield law, battered women’s syndrome) 

       .Sections 7-14 (legal rights) Right to be secure, right to life liberty and security of the 
person. Section 8 (search and seizure) 

-Enforcement: 

      .Declare action/legislation inconsistent with Charter 

      .use s.24 to award remedy, including power to exclude evidence if tainted

      .many people don’t activate their rights. 

-Criticisms of CCRF as reform tool 

      .arguments stripped of social & political context/content

      .access/enforceability/acceptability (access isn't there for most people, cost. legal aid, 
etc.)What happens on paper, doesn’t mean it will be great in real life at time 
(segregation revoked). 

      .nature of rights. idea that rights which are inshrine in the charter are abstract rights. rights to 
life, liberty and security of the person. Must be given meaning by the courts. 

      .Mystique surrounding Charter Idea that it has alot of draw. You are drawn into the courts. 

      .Accountability issue. what rights to the courts have to strike down legislation? 

-Adversary Process 

      .Essential feature: “the relatively active roles played by the parties in preparing and 
presenting their cases, and the relatively passive, independent and impartial role of the 
judge” 

      .Importance of the part responsibility (re rationale): see court as impartial forum (judging a 
case you don’t want bias).  Parties bring case on own grounds (they get that sense of 
satisfaction. Only thing is victim tends to get left out of the process in adversarial). all 
facts/issues are aired = best decision resulting. If court = dispute-resolving mechanism, 
then method can be seen as appropriate

      .Practical problems: parties not equal (cost, legal aid), how to get all facts/issues before court 
parties deem relevant. Courts specialized and foreign 

-More fundamental criticism that goes to rationale of system:

      .merely a replacement for resolution by fighting - want something more for courts in policy making role or seekers of justice. 

      .Criticism is that truth/right ignored because of eagerness to win

      .Jerome Frank: “in short, the lawyer aims at victory, at winning in the fight, not at aiding the 
court to discover the facts.”

      .Result is that the trial is “not a proceeding for the discovery of truth, but a game in which the 
contestants are not the litigants but the lawyers”

      .Issue: how to find a framework in which facts most likely to come out, witness best able to 
relate the truth, legal issue most likely to be honestly presented?

-Attributes/consequences of adversarial process

     .Dispute resolving focus. Leads to good decisions, appearance of fairness. It is not a good 
policy making form. 

     .no bureaucracy re policy making. 

      .issues of accountability 

      .reasons often difficult to discern. Some results, courts are reluctant to give a broad ruling 
because the case is narrow in the facts. 

      .focus on procedure. Dispute resolution is about a fair process. 

      .Haphazard policy making. don’t know what is going to come forward. Legislation can 
broadly changed criminal law. if law doesn’t work, and is not pushed through the courts, 
justice won’t be served. ex - first search and seizure case (southern news).

     .Few techniques of enforcement 

     .no real supervision mechanisms. Supreme court makes decision on something, police may 
not necessary follow. 

     .uncertain

     .slow - )5 years to supreme court)

     .limited input/access

     .adversarial system vs. legislative process. 

-Young article:

    .Charter isn’t a good fit as a production tool for criminal law and as a adversary process.

    .isolated cases of success with CCRF but no significant structural reform of criminal process. 

    .adv. system has stymied rights as leave it up to defense to advocate/protect. People don’t have 
the power. 

    .need institutional mechanism for supervisory, quality control over process and clear 
comprehensive rules re rights. 

    .all players should bear burden to protect and defend rights. 

    .to often it is just symbolic value. it doesn't really reflect the lives of though who come into 
contact with the criminal law system. Most don’t want to go through the process because 
it is time consuming and expensive

    .too often procedural rights seen as obstacle in court process. charter rights clutter up the 
evidence being presented by both sides in a case. Are you guilty or not guilty? Charter is 
procedural justice. 


    . “can an adversary system created at a time when notion of legal rights was not known/desired 
support & sustain a modern system in which legal rights claims have become a focal 
point?” Is charter dev’ment being hindered by assumptions & ideology of adv justice? It 
is not a good fit. How can you use both these two different concepts in one system? 

-selective enforcement:

     .issue of discretion. criminal law as we know is not enforced all the time on everybody

     .inevitability - Why? where? how? law x, what is it, why isn't it enforced all the time, which 
people, which locations, how is justified?

     .control/accountability - individual vs. political/organizational. how do people know what 
they are accountable for when it is not always enforced? Want police to be independent decision makers (applying law without interference)

     .due process: democratic concerns (idea that people make the law, why isn’t it being enforced. 
selective is not in code, so why does it happen?) equality of treatment concerns (basic 
principals of rule of law apply to everyone, but we know that is not true and the law is not 
equally enforced. how to justify this?) 

     .discretion is made in a secretive way. there are not witness’s. so we don’t have that public 
form in how the decision was made. 

     .S.E becomes more of an issue because we don’t have an overall vision of what to do with the 
criminal system. 

    .issue of S.E or framed in such a way to give most flexibility to agents of the justice system. 
Range of decisions to choose from. How do we know why one was picked over an other? 

    .S.E consequences problems in formal and informal sense. Criminal justice 

    .What are the standards we are holding people to? Standers for S.E. 

-History (Mitchell)

     .Paramilitary organizations which grew out of citizen policing as society became more urban and diversified: led to state systems of policing (ON EXAM) What was the nature of policing organizations: paramilitary
     .history is one of eclipse of private prosecution & policing. Pushing out of the victim and the pushing in, take over of the state. 

     .Law enforcement choices (private): victims enforce law/prosecute, citizens forced to 
serve/
take turn and bounty system, citizens hired to enforce the law, rural/non-
commercial societies: often 1st two (along with corruption/unfairness). Worked for 
smaller communities (everyone knew each other), doesn’t work for larger, more complex 
societies/.

    .More social complexity and fewer close communities = less likely to know offender/
volunteers = hard to continue (free riders took advantage)

    .over time evolved into high cost, professional police forces that serve as government-
mandated social control agents. 

    .part of gradual take-over of criminal justice system by state. 


