
Lecture 12 - Notes 2301

-Plea bargaining 

      .plea bargaining is the general disease of the criminal justice system

      .grease that keeps the justice system running

      .p.b has no place in a decent criminal justice system 

      .please bargaining is inevitable in any system of justice 

      .what we’re doing is treating people as half guilty and giving them half the sentence they 
would receive if they were really guilty 


      .in a sense wrong headed. 70-90% please guilty to the charges. Problem is it is informal, 
don’t know the mechanics of it. it’s hidden from the public. 

-Expressed P.B:

      .3 constant elements: always a guilty plea, bargain granted only if accused agrees to plead to 
guilty in exchange, bargain is result of express negotiations

      .variable elements: where/when - often just before trial, 
with whom? Usually with 
prosecutor. 

-Benefits most often given:

     .reduction in charge to a lesser or included offense

     .withdrawal of charges/promise not to proceed on possible charges 

     .recommendation as to type of sentence. 

     .recommendation as to severity of sentence. recommend 5-6 months vs. 2 years, etc. 

     .use of summary conviction procedure in hybrid offenses. 

     .promise not to apply for dangerous offender status 

     .promise not to apply for harsher penalty re previous conviction 

     .promise not to charge family/friends 

     .promise not to note aggrieve. circum, previous record or embarrassing aspects of crime at sentencing

     .promise to speak to place of imprisonment or placement in treatment program 

     .promise/threat re using particular judge 

-Tacit Plea Bargains. idea that i pleas guilty because i have the expectation that i will get 
something out if it if i plead guilty. 

      .charge bargaining 

      .sentence bargaining. 

      .fact bargaining 

      .2 points of contrast. Offer of leniency is uncertain and hard to determine degree of leniency 
actually shown 

-Advantages of P.B:

     .Administrative necessity - principle argument in favour of p.b. Argument criminal justice 
system would grind to a halt without it. Results in a high number of guilty pleads. Need to expedite justice , need high level of guilty pleas, 

     .argument depends on p.b resulting in nigh number of guilty please - but this is hard to prove 

-Problems repb/gp ratio:

      .if expect as part of system, then can become self-perpetuating. If you might get a deal, why 
wouldn't you p.b? Accused waiting to strike a deal to p.g. 

      .argued that accused are often over-charged in expectation of bargaining 

-other advantages: accusedL

      .more lenient sentence: but balance with protection issue, possible lack of satisfaction, 
accused’s rehabilitation. 

     .lighter label/less stigma

     .avoid disgrace/notoriety for D/family

     .faster disposition 

     .avoid higher legal fees

     .psychological uncertainties of trial: versus risk of convicting the innocent, avoid testing legal 
issues, inappropriate sentence may result. 

-Other advantages: crown 

     .efficient disposition of cases (criticismL compromises role

     .weakness in prosecution case: might lead to bluffing and should charge appropriately in first place)

     .avoid harshness of conviction/sentence 

     /flexibility - some issues hard to address in court (yes/no) forum 

-principle criticism:

     .impropriety: due to [pressure created to plead guilt, and yet plea must be voluntary. of 
offering concessions to prove guilt. re usurping court’s sentencing function. re 
encouraging use of fundamental safeguard as bargaining tool.  

     .discredits criminal justice system by fostering the idea that justice can be bought 

     .may distort duties of defense counsel (re staying in the good graces of prosecutor) 

     .promotes tendency to overcharge and thus promotes distortions within the system 

     .usurps the fact finding function of the court: see bauder comment. Plaintiff was 12, accused 
was in 20’s. raped her 3 times, sentence was 9 months with years of supervision. Plea 
bargained. Went to court of appeal. Girl could not consent, but was not a willing 
participant, but acted mature for her age. Relationship was criminal, but child wasn't 
deceived. Girl took on wives roles. Judge couldn’t get facts from crown/council.  ON EXAM********
     .can result in sentencing disparity 

     .tends to discourage the development of important legal issues/rights

     .often an irrational process in context of justice. 

     .publicity/notoriety of case: low visibility=easier to bargain=greater chance of disparity 

     .result in illogical charge concessions. charge may not truly fit the crime. 

     .many of the so called advantages can be achieved in any event

     .own peculiar problems created when enter formal process 

-1975 R v. Smith: accused charged with possession of pot. prosecution got wind that he had alot 
more pot in possession that he wasn't caught with. said if u turn that over and plead guilty, 
we wont charge u with all that other stuff. guy turned it over, prosecution didn't keep 
agreement and charged him with trafficking. Court had prof what prosecutor said, so they 
stayed the other charges 

      .problems re lack of control.review 


