
Lecture 11
Mental Health Elements in Criminal Law: 
Objective Liability
 
-objective mens rea: concerns with "what should have been in the mind of the accused, had the accused proceeded reasonably"
-the mental fault: "Lies in failure to direct the mind to a risk which the reasonable person would have appreciated" (SCC in Creighton)
-"modified objective test": proposed by the SCC 
-"marked departure test": when there is a marked departure from the standard of care expected of a reasonable person 
-modified keeps into account all the information on what the accused was facing during the commission of the act 
-Crown must prove: the accused person's conduct fell below the standard of a reasonable person
-SCC: "the minimum standard of objective liability is the marked departure standard"
-should the court take into account the personal characteristics of the accused person? 
 
Offences imposing objective liability 
Driving offences:
	1.	Dangerous driving: section 249 (1) of the CCC
	2.	Careless driving: section 130 of the Highway Traffic Act 
-crown must prove negligence on the part of the driver that his or her driving fell below the standard of a reasonable driver (careless driving - modified objective)
-conviction of dangerous driving: crown must prove a marked departure from the standard of care expected of a reasonable driver 
 
Dangerous driving
-actus reus 
-SCC in Roy (2012)
-"in the light of all the relevant evidence, a reasonable person would have foreseen the risk and taken steps to avoid it if possible,"
-"whether the accused's failure to foresee the risk and take steps to avoid it, if possible, was ma marked departure from the standard of care expected of a reasonable person in the accused's circumstances."
-crown must prove a marked departure
-the court must take into account the particular circumstances taking the accused, his/her perception and knowledge of the situation 
 
-Hundal case (1993) charged and convicted under s 249(1) of the CCC
-he had driven his dump truck into an intersection and collided with another vehicle, killing the driver 
-he entered the intersection after the traffic light turned red
-use of objective modified test… "a gross departure from the standard of a reasonably prudent driver"
-SCC: modified objective liability as the form of mens rea in dangerous driving offence; accused can raise a reasonable doubt that a reasonable person would have been aware of the risks in the accused's conduct.
 
 
Beatty case (2008) 
-charged with 3 counts of dangerous driving causing death
-his car crossed the centre line in the road and crashed into an oncoming vehicle killing all 3 occupants
-happened within a split second, when asked what happened he said he had no idea 
-no medical condition, drugs, alcohol, speeding etc 
-experts said because it was a hot day he lost consciousness for that split second (a 68th of a second)- modified objective test 
-he was acquitted… why?
-marked departure test : prior medical conditions - ie. Do you ever faint from the heat, or do you have fainting spells 
-acquitted because the crown was unable to prove the element of mens rea - no foreseeability, would a reasonable person in the same situation have directed their mind towards the possible risk of this  
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Hundal Case - Dangerous Driving
-charged and convicted under s 249(1) of the CCC
-he had driven his dump truck into an intersection and collided with another vehicle, killing the driver
-entered the intersection after the traffic light turned red
-use of objective modified test… "a gross departure from the standard of a reasonably prudent driver"
-SCC: modified objective liability as the form of mens rea in dangerous driving offence; accused can raise a reasonable doubt that a reasonable person would have been aware of the risks in the accused's conduct.
 
Reed (1997)
-charged with 3 counts of dangerous driving causing death 
-modified his car with lifts on the tires to make it 8 inches higher 
-went to work that day, with lunch that day he had 2 cans of beer (3 pm)
-had some more beers with his friend at 7, decide to leave for whistler around 10 -his friend falls asleep on the drive, at this point he's had 5 beers
-passed a breathalyzer test 
-curve in the road, speed limit is 80 km, he was driving between 102 and 105
-he couldn't turn the wheel or control it - expert testimony states that if you change the height it makes it more difficult
-swerves into northbound traffic, collides with another car and kills 3 people 
-he hit the brakes and tried to avoid it but he could not control the car because of it's elevated position 
-modified objective test:
-first question…would a reasonable person foresee the risks? 
-if yes… would it be a marked departure from that of a reasonable person?
-not found guilty by the court - reasonable person would see the risk but it was not a marked departure - most people drive faster in the country, mechanic testified it was quite difficult to steer when it comes to sharp turns
-crown unable to prove beyond a reasonable doubt the element of marked departure 
-court of appeal reversed decision of the initial court, entered conviction 
-'evidentiary burden of proof': onus on the accused to present an excuse that might lead to his/her acquittal 
-he knew the risks of elevating his car
-he knew the roads so he knew the curve was coming
-couldn't use his drinking because it was proven that he wasn't drunk
-explain why he didn't hit the brakes sooner 
 
Roy (2012)
-charged with dangerous driving causing death 
-Roy was driving on an unpaved, steep, snow covered slippery road and made a right hand turn onto a major highway, poor visibility due to fog… got hit by a tractor trailer and his passenger and dog were killed 
-said as he was coming he saw sets of headlights but as he saw them he stopped, tractor trailer did not hit the brakes because he stopped but then Roy makes a right hand turn 
-Roy gets injured so badly he goes into a coma and could not remember anything about the accident - meaning he lacks the ability to present the evidentiary burden of proof
-trial judge decision: marked departure proven… found guilty 
-a reasonable person would foresee the risk it was foggy, steep road, snow covered, etc
-court of appeal: sided with trial judge
-would a reasonable person foresee the inherent risk in this conduct?
-did the act amount to a marked departure?
-SCC: exonerated after spending 8 years in prison "single and momentary error in judgement" Crown did not prove a 'marked departure'
 
 
Objective Liability 
Definition of Manslaughter 
-section 222(4) of the CCC identifies culpable homicide: murder, manslaughter and infanticide 
-section 222(5) indicates four means of committing:
A)by means of an unlawful act,
B)by criminal negligence,
C)by causing that human being, by threats of fear or violence or by deception, to do anything to cause his death, or
D)by willfully frightening that human being in the case of a child or a sick person
-section 234 states that "culpable homicide that is not murder or infanticide is manslaughter"
 
Unlawful act manslaughter
-manslaughter is a residual category 
-there are 2 distinct forms: section 222(5)
	1.	Unlawful act manslaughter: when the accused causes the death of a victim as a consequence of an unlawful act (assault)
-combination of section 222(5)(a) and 234
	1.	Manslaughter by criminal negligence
-combination of section 222(5)(b) and 234
-what is the mens rea in cases of manslaughter under sections 222(5) (a&b) and 234 
-if there is an intention to kill or cause bodily harm you cannot be charged with manslaughter (1st and 2nd degree)
 
Mens rea of unlawful act manslaughter
-the CCC does not define the necessary mens rea
-SCC: "objective foresight of the risk of bodily harm that is neither trivial nor transitory in nature"
-the crown must prove that the accused had the necessary mens rea for the commission of the unlawful act that resulted in death and 
-a reasonable person, in the same circumstances as the accused would have foreseen the risk of bodily harm, given the inherently dangerous nature of the unlawful act 
-foreseeability of death is not required
-but the foreseeability of bodily harm is required 
 
Creighton (1993) charged with unlawful act manslaughter under section 4 of the Narcotic Control Act
-all drug users, on cocaine 
-that day Creighton bought a more potent cocaine, brings it to deceased's apartment, with the consent of her he shoots it up into her arm, she goes into violent convulsions starts vomiting, friend says lets call 911, Creighton threatens his friend and says no - woman calms down a bit and they put her into her bed, she has a seizure, cleans her apartment completely of fingerprints etc, leaves and comes back 7 hours later - she's dead, calls 911 is charged by police 
-went into cardiac arrest and asphyxiated on her own vomit 
-unlawful act is shooting the cocaine into her forearm 
-Crown must  prove: the accused had the necessary mens rea for the conviction of the unlawful act (dangerous act)and a reasonable person would have foreseen the risk of bodily harm 
-did the accused possess the requisite capacity to appreciate the risk flowing from this conduct 
-found guilty because she said she needed help and wanted 911 called and he delayed it 
 
Vaillancourt (1995) charged with unlawful act manslaughter
-empties the magazine of the gun
-points the gun at Palady's head and shoots - fifth shot ends up killing him
-the unlawful act was pulling the trigger at his friend - s 87 of CCC
-did he have the necessary mens rea for manslaughter? No, he took due diligence to empty the magazine and there was no animosity between the two 
 
Offences involving criminal negligence
-section 219(1)
Every one is criminally negligent who
	A.	In doing anything, or
	B.	In omitting to do anything that is his duty to do,
Shows wanton and reckless disregard for the lives or safety of other persons.
-crown must establish that the accused showed "wanton and reckless disregard for the lives or safety of the other person"
-and that the accused conduct amounts to a "marked and substantial departure from the standard of a reasonable person"
-covers both acts and omissions
-mens rea should be subjective or objective?
 
-case of L.(f.) (2006) charged with criminal negligence causing death
-driving a van while the victim was standing on the hood 
-friend jumps on car as a joke and they're all smiling etc. keeps driving, hits brake and friend slides down under the car and dies - hits head on the ground and dies from that
-did he show wanton and reckless disregard for the life of his friend?
-he was driving very slowly and also stopped the car because he realized it was dangerous 
-trial judge decision: convicted "the accused admittedly foresaw the risk of injury to his friend"
-appeals and is acquitted 
-did he show wanton and reckless disregard? Yes
-but was the marked departure substantial? Appeal court says no 
-court of appeal: crown needs to prove higher level of misconduct 
-"marked and substantial departure" from the standard of care expected of a reasonable person 
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-NCRMD: not criminally responsible on account of mental disorder 
-rationale: the accused had a mental disorder that deprived him/her of the capacity to appreciate the nature and quality of the act or omission OR to know that is morally wrong
-greyhound bus case, man goes through state of psychosis and grabs hold of the passenger in front of him and slashes his throat - dismembered the man and started to eat his eyeball 
-took 6 hours fro RCMP to be able to board bus and apprehend him 
-charged with 2nd degree murder, used defense of NCRMD (schizophrenic and had stopped taking his meds) was taken to psychiatric facility 
-the defense of NCRMD focuses on the state of mind of the accused at the time of the offence. 
-is NCRMD a defense?
-the issue of fitness to stand trial - need to be able to process info, provide info and understand the court proceeding
-when fitness to stand trial is negative they wit until they can get help with psychiatrist and then once tested again are able to stand trial (even with disease of the mind)
-not a full defense like automatism, NCRMD won't be fully acquitted
 
The M'Naughten Rules (1843)
-suffered from delusion and shot and killed Drummond
-wanted to kill Peele, was convinced his political party was trying to kill him
-aiming to shoot Peele, kills his assistant 
-no insanity defense at the time but his lawyer argued that at the time he was convinced he was in danger
-acquitted on defense of insanity and sent to a psychiatric facility 
-this rule excludes emotional  and volitional factors: knowing the act is "morally wrong" but incapable of controlling the conduct. 
-this has been used and evolved in Canada through the CCC
 
section 16(1) of the CCC
-no person is criminally responsible for  an act committed or an omission made while suffering from a mental disorder that rendered the person incapable of appreciating the nature and quality of the act or omission….
 
The meaning of "mental disorder" in section 16(1) of the code
-"disease of the mind": any illness, disorder or abnormal conditions which impairs the human mind and its functioning, excluding self induced states
-no psychopathy, sociopathy, drug induced, no one with a personality disorder etc
-if the disease is "of such intensity as to render the accused incapable of appreciating the nature and quality of the violent act or of knowing that it is wrong
-is "disease of the mind" a legal or medical term?
-when it comes to the court system disease of the mind is a legal term - the judge decides whether or not the accused is suffering from disease of the mind.. Defense must try to establish that the accused is suffering from a disease of the mind 
-question of whether the accused had disease of the mind at the commission of the alleged offense is up to the trier of fact 
-what are the eligibility criteria in using a defense of NCRMD
-disease of the mind: mental disorder that manifested itself in from of psychotic symptoms
-psychosis: difficult distinguishing between real and unreal
-schizophrenia
-other mood disorders 
 
Analyzing section 16(1)
 
The meaning of "appreciate" in section 16(1)
-Barnier (1980) killed a woman and demanded to talk to the Prime Minister 
-he suffered from severe delusion 
-it was known that he had some sort of disease of the mind, was he suffering from a state of psychosis at the time of the offence? Yes 
-did he appreciate the nature and quality of his act? Crown argued it meant knowing (appreciate=knowing) and yes, he did know what he was doing 
-trial judge decision: took definition of appreciation as knowing and he was found guilty 
-goes to court of appeal - know: bare awareness, the act of receiving information without more
-appreciate: second stage in a mental process requiring the analysis of knowledge
-an ability to perceive the consequences, impact and result of a physical act 
 
The meaning of "nature and quality of the act"
-nature and quality of the act: refers to physical nature and quality of the act 
-Kieldsen (1981) charged with murder of a female taxi driver 
-charged with rape and attempted murder is in a psychiatric facility
-has a day pass for the first time and then rapes and sexually assaults taxi driver and beats her to the point that she dies 
-medical witness "a dangerous psychopath with sexually deviant tendencies"
-first offence used the defense of insanity (NCRMD), tries to use it again for this time 
-defense strategy: he did not have the capacity to foresee the physical consequences of his action and also that he could understand the subjective emotional reactions of his victim hence 'did not appreciate the nature an quality of the act' 
-Crown: even psychopaths can understand and foresee the consequences of his actions 
-found guilty 
 
The meaning of "wrong" 
-morally wrong or legally wrong
-SCC ruling "wrong according to the ordinary moral standards of reasonable members of society"
-Landry (1991) charged with 1st degree murder
-suffered from a severe psychosis and believed to be God and the victim was Satan
-he knew that killing was a crime
-SCC decision: 
-in order for NCRD defense to be successful: the accused incapacity to make moral distinctions must be causally related to his/her mental disorder
-moral test: based on the accused capability to know that society at large regards the conduct as being morally wrong
 
-Ooommen (1994) charges with 2nd degree murder of a woman 
-suffered from "paranoid delusional psychosis" is dating this woman who like shim (he thinks her liking him is her trying to kill him) in order to get closer to her and as he is dating her thinks his suspicions are confirmed 
-after a date shoots her while she is sleeping bea=cause he thinks she's after him
-psychiatric evaluations: could distinguish between right and wrong… and the killing og the women was justified under the circumstances 
-trial judge decision: general capacity to know right from wrong 
-SCC decision: reversed decision and it was declared NCRMD 
-crown was unable to prove that he knew it was wrong at the time that he killed the woman 
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W. (f. M) (1998) 
-two young men charged with hostage taking, kidnapping and weapons charges.
-charged under YCJA 
-boarded school bus at end of the day and pull out guns and kidnap bus with students and driver
-diagnosed with schizophrenia  and psychosis
-the hostage taking was a means of coercing the government into allocating to accused an island, where they can accumulate nuclear weapons with which they can threaten the rest of the world into establishing a new world order 
-if the plan failed, they decided to use hostages to negotiate a situation in which they would be placed in solitary confinement together
-trial judge decision: they knew that the ordinary person regards their actions as being morally wrong - knew they would be confined when police intervened 
 
Procedural issues 
The power of the crown to raise the MD defense
-where the accused puts his/her state of mind in the issue at trial
The burden and standard of proof
-the burden: the party raising the defense 
-the standard: based on the balance of probabilities: it was more likely than not that the accused was NCRMD at the time of the offence 
 
The disposition of NCRMD accused persons  
-section 614(2) invalid as of 1991
-review boards: consist of a chair (judge), a psychiatrist and one other person 
-the dispositional alternatives are:
	1.	An absolute discharge
	2.	A conditional discharge 
	3.	To hold accused in custody (psychiatric facility)
-the board members must keep in mind:
	1.	To protect the public from dangerous persons
	2.	The mental condition of the accused
	3.	The reintegration of the accuses
	4.	And other needs 
-"the least onerous and least restrictive to the accused" (section 972.54)
-Winko (1999) SCC decision: absolute discharge if the board is satisfied that the accused does not pose a "significant threat to the safety of the public"
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Judicial Interpretation of the defense of automatism: mental disorder 
-how have the courts decided on the accused condition as to is/isn't a "disease of the mind"?
Two major approaches
	1.	Internal cause 
	2.	External cause 
"continuing danger"
-internal cause would be biological causes which cause the state of automatism - ie. Epilepsy 
-look into expert testimony to determine whether or not it was internal or external, also will ask if it will happen again 
-SCC: "presumption  that any state of automatism is the result of a mental disorder"
 
Luedecke (2008) charged with sexual assault 
-suffered from sexomnia 
-at a party, they all sleep there, woman wakes up and he is on top of her sexually assaulting her 
-woman said it was as if he was asleep, was babbling seemed to not be aware of what was happening
-dos this things in his sleep, but not voluntarily
-trial judge decision: acquitted, crown appeals
-Ontario court of appeal: NCRMD 
 
Automatism and the primary burden of proof
in raising the defense of automatism:
-the primary burden of proof: on the accused
-standard of proof: on the balance of probabilities (the accused must prove that it was more probable than not that, at the time of the alleged offense s/he was in a sate of automatism)
Reasons :
-conditions can be easily "feigned"
-the medical information rests in the control of the accused
-proving voluntariness beyond reasonable doubt too difficult for the Crown 
 
Automatism and evidentiary burden of proof
-defendant must present sufficient evidence in order to establish "an air of reality": evidential burden 
-if the burden is met: the evidence is capable of raising a reasonable doubt in the mind of the trier of fact
-if the burden is not met: the defense  (of automatism) will not be considered at the end of the trial
-if the burden is met: the defense is regarded by the trier of fact and the onus is placed on the prosecution to prove actus reus and mens rea 
 
Fontaine (2004)
-admitted killing the victim but claimed he acted involuntarily as a consequence of a psychotic state induced by longstanding abuse  of marijuana 
-his lawyer provided the defense of NCRMD, marijuana induced a state of psychosis
-trial judge convicted him, went to court of appeal, court of appeal reversed conviction and entered NCRMD
 
 
 
 
INTOXICATION 
Intoxication: Partial defense to a criminal charge 
 
Historical overview of the defense of intoxication 
-prior to 1996: Beard Rules 
-Daviault (1994)
-section 33.1 added to the criminal code 
-3 degrees of intoxication:
	1.	"mild": never been a defense 
	2.	"advanced": applies to specific intent offences: raise a reasonable doubt about the requisite mens rea 
	3.	"extreme akin to automatism": complete defense 
 
Evolution of beard rules: 1920 to the present day 
-the 3 rules are as such:
	1.	Acquittal: if intoxication induces a mental disorder and renders the accused "NCRMD"
	2.	Partial defense: if intoxication prevents a defendant from forming the intent necessary for conviction of a crime of specific intent. Intoxication can never be a defense to a charge of general intent. (essentially, they will get a lesser charge ie. 2nd degree becomes manslaughter)
	3.	The accused had formed the specific intent prior to intoxication (can not use the defense)
 
The first beard rule: intoxication causes "disease of the mind"
-change in pattern of drug and alcohol use in recent decades 
-in the pasr: delirium tremens
Bouchard-Lebrun (2011) charged with aggravated assaults and assault 
-one night ingested ecstasy, drank and did crystal meth - starts hallucinating 
-thought that he was sent from God 
-he sees a neighbor in the hallway with a shirt that has writing on it, interprets it as being sent from the devil 
-beats this guy up badly and is holding a cross over him making prayers no one can make sense of 
-gets taken to hospital, admits to the drugs 
-defense: drugs induced a state of "disease of the mind"
-defense of automatism is not available to him because he knowingly took the drugs 
-want to go with NCRMD
-trial judge acquits him 
-SCC: "internal-external factors", "continuing danger", "ordinary person test"
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Provocation: partial defense to a criminal charge 
 
Provocation: section 232 
-partial defense:
-culpable homicide reduced to manslaughter
-to show mercy - people who lack self control 
-the defense only apply where the accused has the intent for murder
-the requirements:
-in a preliminary court must meet with judge and provide elements on balance of probability 
-crown must prove intent for murder first 
4 requirements 
-a wrongful act or insult that would have caused an ordinary person acted to be deprived of his or her self control
-which was sudden and unexpected
-which in fact cause the accused to act in anger 
-before having recovered his/her normal control 
 
Parent (2001) charged with first degree
-killed his estranged wife after she made a remark that angered him 
-he was having financial difficulty after their separation, he wants to sell his share of stocks, wife says she wants to buy it 
-at the auction place, they leave the room to talk 
-he refuses and wife says "I told you I would wipe you out completely" he reaches into his pocket and shoots her there 
-but he came to the auction with a gun in his pocket
-trial judge: convicted of manslaughter 
-crown appeals - would an ordinary person have acted this way? 
-court of appeal: the ordinary person test was not satisfied by the defense. Convicted of 2nd degree murder 
-SCC concluded anger may form a defense of provocation if all the requiremtns of the defense are met - anger itself is not enough 
 
Requirement 1 (a): a wrongful act or insult
-victim was engaged in unlawful act and/or insulting behaviour 
 
Tran (2010) charged with first degree
-separated from his wife, was stalking her 
-she met a new man and kept her relationship a secret, only saw each other in her apartment
-one day Tran gets into her apartment (he kept a key to her apartment), he sees his ex wife with her boyfriend in the bed, starts attacking them 
-grabs kitchen knife, stabs boyfriend to death, his ex is beaten up but flees and calls 911
-he was charged with 1st degree
-what is the insult? 
-trial judge: convicted of manslaughter
-SCC: no air of reality to the defense of provocation the victim and the spouse were not involved in unlawful behaviour
-convicted him of 2nd degree 
 
Evans (2012) charged with 2nd degree in killing a sex trade worker
-drank too much and couldn't get an erection, she says this, he strangles her and kills her
-trial judge: not able to use this as a defense of provocation 
 
Requirement 1 (b): ordinary person 
-'the wrongful act or insult must be of such a nature to be sufficient to deprive an ordinary person of the power of self-control'
-objective component of the test must be established first
-subjective component: the accused was provoked
-modified objective test: take into account the characteristics that apply to all individuals 
-"ordinary person" test: how an "ordinary" person with those characteristics (of the accused)would react to the situation; normal temperament or level of self control…
 
Provocation: s. 232(2)
-what are to be considered in applying the "ordinary person" test?
-age, sex and factors that give the insult a particular significance (considering race if the insult is racial slur). 
 
Thibert (1996) killed his wife's 'lover'
-his wife wants to leave him, she leaves but comes back because he is constantly begs her to come back
-keeps telling him she's going to leave him and also continues her relationship with her lover
-realizes there's no hope of her coming back, goes to her place where she is with the other man, he begs her to come back, the lover comes forward and tells him to fuck off 
-was threatened by the victim 
-says she's happier in bed with him than the husband 
-husband pulls out gun and kills him 
-insult was grave, sudden and unexpected, ordinary person test passed, didn't have time to recover his cool 
-ends up being convicted of manslaughter. 
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The defense of necessity
-definition: this defense arises where the accused can avoid some disaster or calamity only by breaking the law
-rationale: normative involuntariness: no real choice 
-it is a common law defense 
-breaking the law is based on necessity and not a free choice 
-accused acts "involuntary"
 
The rationale for the defense of necessity
-application for the defense of necessity in less serious and more serious offences 
 
Perka (1984)
-SCC distinguished between:
-justification: "challenges the wrongfulness of an action which technically constitutes a crime".
-excuse: " concedes the wrongfulness of the action but asserts that the circumstances under which it was done are such that it ought not be attributed to the actor".
-charged with importing and possession of narcotics for the purpose of trafficking 
-21 tones of cannabis - 7 million dollars on his ship - was entering Canada (Perka = captain)
-the drugs were never supposed to be unloaded in Canada, due to mechanical issues the captain decides to enter Canadian water 
-fear of capsizing, hid themselves, start emptying the cannabis onto the land 
-police in the neighbourhood approach them and are like wtf are you doing
-they were all charged with trafficking and importing cannabis
-the defense of necessity: the drugs were never meant for Canada, were supposed to be dropped off in Alaska, but they were in danger and had to stop 
-SCC decision:
-3 elements must be present for the defense of necessity
	1.	There is the requirement of imminent peril or danger 
	2.	The accused must have had no reasonable legal alternative to the course of action s/he undertook (was there a reasonable legal alternative to disobeying the law?)
	3.	There must be proportionality between the harm inflicted and the harm avoided (was the individual able/could bear the harm?)
-they were acquitted because they proved they were facing danger (the boat might capsize, in order to save the life of the crew had to come into Canadian water). 
-court of appeal, convicted of trafficking, SCC upheld court of appeal decision 
-they must have exhausted all other alternatives to breaking the law - didn't throw all of their drugs overboard 
 
Application of the defense of necessity 
-Primus (2010) charged with dangerous driving causing death 
-raises defense of necessity, his life was in danger and he was being shot at
-past experience shows he had no criminal offenses, other 4 people in the car had long history with drug crimes, had guns in the car, he said he was hanging  with the wrong crown 
-was he facing imminent danger? Yes 
-trial judge: convicted of dangerous driving, got 18 months in prison 
-appealed, appeal looked at the elements in Perka and reversed the conviction
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Application of the defense of necessity cont…
 
Latimar (2001)
 -stayed home and took care of his paraplegic daughter 
-thought the continued surgeries on her were more like mutilation - refused to have her put in group home, needs to use feeding tubes 
-kills her - given a judicial exemption under the charter (mercy killing), crown appeals- judges don’t have the right to do the judicial exemption, only gov't of Canada
-second time around they bring in the defense of necessity 
-was there imminent danger? No 
-was there any other alternative available to Latimar? Yes - group home 
-proportionality? No 
-no air of reality to the defense 
-SCC applied "modified objective test": the accused's beliefs are reasonable in light of the particular circumstances facing the accused and his/her perception of the circumstances 
	1.	Imminent danger? Modified objective
	2.	Reasonable legal alternative? Modified objective
	3.	Proportionality between harm inflicted and harm avoided? Purely objective 
 
Nelson (2007) charged with Break and enter and mischief 
-on several occasions, Nelson would fast for long periods of time, after fasting for 60 days and living in the woods, he broke into a house, consumed food and used a blanket to keep warm.
-falls asleep, owner comes home and finds him in living room 
-brings defense of necessity - modified objective test 
-imminent danger? He was in the woods and was without food and at risk of hypothermia - but he had done this before, element of foreseeability 
-trial judge decision: acquitted
-court of appeal: convicted him  - the trial judge erred in applying a subjective test instead of 'modified objective test'
-element of foreseeability
 
Other limits to the defense of necessity 
-the accused cannot raise the defense of necessity under the following situation:
	1.	If an accused's conduct goes beyond what is reasonably necessary to deal with an emergent situation. Hendricks (1988)
-waiting for wife to pick him up from party, waits in passenger seat of car, no emergency brake on, car rolls down hill, he jumps into drivers seat to stop car - proceeds to turn around and drive back up the hill to meet his wife in the right spot and gets stopped by police
-tries to use defense of necessity, but no air of reality - he didn't need to turn around and drive back to the house 
	1.	If the accused voluntarily created the emergent situation in circumstances in which a reasonable person would have foreseen the possibility that his or her conduct might result in the need to break the law. V.(C.W.) (2004)
-V, 17 years old, tries to steal keg of beer from party 
-gets caught and runs to his car, group of guys runs out of party with baseball bats and knives and tells him to get out, hits car, says they're going to beat him up
-in fleeing the scene he hits some people, cars and trees (no one gets seriously injured)
-tries to use defense of necessity - doesn't work because he put himself in that situation 
 
The defense of duress 
-definition: this defense is raised where the accused has committed an offence under the threat of death or serious bodily harm by another person 
-the rationale: "normative involuntariness"
-in a moral sense the accused acted involuntarily 
-SCC: both defenses of necessity and duress share many similarities hence they can be understood based on the same juristic principles 
 
Section 17 and the statutory defense of duress (in textbook)
section 17 of the criminal code stipulates the following about the defense of duress:
-the threat made against the accused must be of immediate death or bodily harm 
-the threat must be uttered by a person who is present when the accused person commits the crime in question
-the defense may not be claimed where the accused is a "party to a conspiracy" ex. Member of a criminal gang
-the defense may not be raised in relation to 22 seriosu crimes (kidnapping, aggravated sexual assault, robbery, hostage taking, terrorism, etc)
SCC: section 17 applies only to those who "actually commit" a criminal offence. What about those who become party to a criminal offence by aiding/ or abetting? 
 
-"immediacy" and "presence": problematic 
-do these requirements infringe section 7 of the charter
 
Ruzic (2001) charged with possession of drugs (heroin) and false passport
-claimed defense of duress: was threatened by members of a paramilitary group in former Yugoslavia and was forced into prostitution and to smuggle drugs (heroin)
-trial judge and court of appeal:
-SCC: "she had no real choice but to break the law"
-common law defense of duress applies to Ruzic 
 
The common law defense of duress
-the requirement of the common law defense of duress as articulated in Ryan (2013) and following the decision of Ruzic (2001) upheld by the SCC (Verdun-Jones, 2015: 312)
-an explicit or implicit threat of death or bodily harm proffered against the accused or a third party 
-the accused reasonable believed that the threat would be carried out 
-the non-existence of a safe avenue of escape, evaluated on a modified objective standard
-a close temporal connection between the threat and the harm threatened
-
 
	1.	An explicit or implicit threat of death or bodily harm proffered against the accused or a third party
-the threat must be made to the accused
-the threat must be serious 
-Yumnu (2010): Duong was charged with 1st degree murder and conspiracy to commit murder
-Duong stated: Dang threatened him that if he didn’t assist her she would tell one of the victims that Duong was "going to kill him"
Ryan (2013) charged with counselling the commission of an offence not committed 
-abusive spouse, they no longer live together (once someone leaves an abusive partner, their chance of being killed goes up six-fold)
-becomes helpless, starts looking for hitmen to kill her husband, solicits an undercover RCMP officer to kill him - explains to him that her husband has threatened to kill her and her kids 
-charged and claims defense of duress 
-acquitted, crown appealed, court of appeal upholds acquittal, appeals to SCC
-SCC: defense of duress may only be raised by an accused person who has been compelled by another person to commit an offence against a third party - in normal case would order a new trial, but decide to state of proceeding (being at halt)  and crown orders new trial, crown decided not to 
-defense of duress didn’t work because there was no one forcing her to commit that particular offence 
	1.	The accused reasonably believed that the threat would be carried out 
-how do the courts determine the reasonableness of the accused's person's belief?
	1.	The non-existence of a safe avenue of escape, evaluated on a modified objective standard
-Keller (1998) charged with trafficking LSD, he picked up 10 packages of drugs from the Calgary International Airport 4 months after the alleged threat from a known drug dealer - unable to use the defense because he couldn’t fulfill this element 
 
Lecture 22
The common law defense of duress 
	I.	A close temporal connection between the threat and the harm threatened
Rational? 
 V.     Proportionality between the harm threatened and the harm inflicted by the accused, evaluated on a modified objective standard
2 Elements of proportionality 
	1.	the harm threatened was equal to or greater than the harm inflicted 
	2.	An in-depth analysis of the acts of the accused and a determination as to whether they accord with what society expects from a reasonable person in that particular circumstance 
	I.	The defense is not available to accused persons who are members of associations, gangs, involving criminal conspiracy… 
-they cannot establish the lack of moral voluntariness 
Li (2002) charged with kidnapping and forcible confinement 
-snakeheads - gang activity, smuggling
-decide to kidnap 3 men, involve 3 other men that they brought to Canada (Li included), they tried to say no but they said if they didn't agree they would hurt their families back in China
-kidnapped the 3 victims, kept them in a farmhouse , watched them for 22 days, has access to phones, the gang members would leave, the other men were also able to go get groceries, had a phone 
-police come, the 3 victims are rescued, snakeheads and the 3 other men are all charged
-Li (and the other 2 as well) argue defense of duress
Answer to question (for exam):
-what were the charges: kidnapping, forcible confinement 
-defense of duress is avail when person is under the threat of another person 
-court judge decision: convicted
-court of appeal upheld conviction 

