3Persons & Property

Lecture #1

Previous “Actors” of Proprty Law
· August – (philosophers, academics and activists)
· Blackstone – before laws where all one group and he classified repeating issues into themes/prinicpals (private, civil...)
· Harney Mane – Society move from status to contract (more of a market society)
· John Locke – freedom of individual and relates to the economy
· Garnett Hardin ** - Privet = stop of mass pollution and common pool resources
· Ordinary People (case studies)
Taxonomies (organizing schemes or maps)
· Blackstone – started organizing laws and taxonomy 
· Criminal Law = vs. the wrongs and Private Law= vs. the rights people have
· The Rights (Blackstone)
· The rights of persons
· Humans or physical people
· Personal bodies or Corporations, Local government (pooling capital like in corporation)
· Rights of things
· Property
· Blackstone’s charts*** on slide
Case Studies
· African Slavery & the Law
· The USA  (ship Antelope) the blacks did not consent in going but the world agrees that the trade so ok and therefore legal
· US Slave codes = regulate relationship between slave and owner and thus that the slave is deprived of liberty for life
· Scott v. Sanford – black sued for freedom because he lived in states that slavery was illegal (he lost) and had no rights 
· England – James Sommerset was slave from Boston and when the visited London he escaped. He was re captured and held in UK.
· Habeas Corpus** - 
· Gregson & Gilbert Case based on insurance
· The law of general average – If you assisted in damaging someone else’s goods you would have to help pool money to compensate. Ex. ship is sinking and you trough random boxes overboard = you pay/share losses of lost boxes.
· Insurance on slaves = Unavoidable accident( insurance covered), Natural death in transport (not covered), Sickness (covered), killed because of slave rebellion (overboard) then covered


· G&G Case
· Zong Boat– Captain killed a bunch of slaves on the ship “to save the rest of the ship” was the claim. Slaves treated as goods
· Where not tried with murder when they returned to England 
· Filed for insurance under general average lost sacrifice part to save whole and insurance said NO
· Went to court insurance lost but then appealed decision and sent back to retrial, ins. Would have one because the goods (blacks) where not thrown overboard property but did not go to retrial 

Lecture 2 
Maine – 
· dissolution of family dependence and growth of individual obligation
· Individual is substituted for family – no more slave its now called master and laborer
· Tie between man and man based contract
· Everyone is an individual but children, women...
Property
If you are property you cannot be a person therefore people cannot be property
By concept of property eveomver

Evolution of Feudalism
· Exchange of goods and service in middle ages  times
· Quia Empor 1290= possible to dispose land making the land useful to another person
· Statute of Wills 1540 – possible to give land to anyone in a will
· Enclosure monument – land held in common (agriculture) then transformed into private property 
· Terms
· Proprietor of his self – relations between individuals and trading property and Ind. Sovereignty = property relating on power 
Legal Persons 
· Mullick v. Mullik (India 1926?) – *Legal person different then physical
· Idol passed to widow and then to adopted son and his sons were on trail
· His sons wanted to move the Idol from the house of worship to his residence because he was not the custodian of the “idol” (godly stone)
· Result – Idol = legal person (Ural identify) and had own interest and not movable
· Mullick = legal persons can be different from physical persons vs. Roman idea where person was only physical person but not all could be persons (slaves, non paterfamilias...) 
· Positive Definitions slide 34 &35*
Cases
· Shelly case = blacks bought house in St Luis but neighbors said couldn’t live in the area went to court and they had to get out and constitution did not apply 
· then went to supreme court and they said they could live there because of the constitution all citizens have same rights
· Noble v Alley = Annie sold house to Wolf after living in country in for 15 years. Ontario 1948
· Wolf was Jew and land said to not sell to Jew, black...
· Court (Ont.) said clause is void and Wolf got land
· Eating Chinese Statues in Saskatchewan 1912
· Said could not employ white women
· Christie v York Sorporation 1940
· Christie went to hockey game and after bar tender would not serve him
· He was black and sued corporation for 200 got 25$
Lecture 3
Women in Politics
· Bradwell v. Illinois 1872
· Women worked husband law office in Chicago and was well respected and wanted to become a lawyer
· Court refused the decision for her to become lawyer
· Susan B Anthony
· Part of woman’s group  = national woman suffrage ass. 
· Went to Trial for legal voting in 1873, new york
· She went to the voting pole with 8 other women (she talked her way on the registration) = Was accused for unlawful voting 
· Went on 14th amendment = all citizens have right to all privileges 
· She was found guilty (she said powerful speech) = fine of $100
· BNA Act 1867
· Favored for men and where women included in the constitution?
· 1927 Petition = can governor general appoint female to senate of Canada under BNA
· head by Nellie Mclung...
· crown noted that only male persons where summand to senate
· So in BNA s24 doe word Persons = women too
· Interpretation act 1889 = all “he” meant both genders 
· Court later (the prevail council) said then he meant he and women not included
· Case appealed (in Canada) and women where now persons 0ct 18th/29
Women and Property
· Women could not own property when married or sign contract
· If woman had job when married husband had right to wages 
· Effected both real property (land) and personal property (wages, stock) all where husbands
· Fobel v. Dean 1991
· Man did not help the women with work around the house and Vera (wife) was in 2 car accidents
· Case = value of unpaid work in the home
Lecture 4
Corporations
Canadian Corporation act  s15 (1) – corporation = rights, power of persons 
Modern corporate form
· Dartmouth Collage case 1819
· Could state on New Hamp. Alter charter granted to trustees of Dartmouth College
· But doesn’t share the civil government of the country
· Separated public from private sphere 
· 14th amendment = no state should stop security, rights to citizen in US
· Corporations could not make decisions sp could they be responsible for a crime ex the railway companies
Solomon v. Solomon
· Erin Solomon was a boot maker in London and wanted to give sons his business.
· Made corporation and gave his sons/family part of shares
· Recession in country and mortgage his shares and company went bust
· Court said soloman has to pay because it was mostly his company

Lecture 5
· More Corporations 
· Legal corporations are not entirely persons because they cant vote or have a political speech 
· Corporations are natural persons and on view that they are the same us me
· US Constitution on Corporation’s
· Minority said that
· Some humans have free speech restricted
· Corporation can corrupt the political process
· Not members of the political community
Children Medical treatment
Courts jurisdiction = parens patria
· Malatt v Shulman
· Woman and man were in car accident man dies women lived
· Doctor said in order to live woman needed blood transfusion she was unconscious
· Woman was Jehovah witness and has do not transfuse card (not dated or witnessed)
· She gets fusion and recovers 
· She sued and one and doctor had to give $20,000
· Children cant make decisions 
· Don’t know all consequences
· Easily influenced
· C.K v Major Kook
· 17 year old girl and admitted to chio and could not walk and had seizures 
· need treatment to go to surgery to recover
· she dose not want the treatment
· in Ontario decisions are not age driven but your mental capacity to understand the situation**\
· Final decision she should receive the treatment 
· AY
· 15 year old with caner
· Family was Jehovah witness and doctor needed to use kemo
· Judge allowed ay to decline treatment (reason on slide)
· A.C 2009
· 15 and family was J. witness with cronz diseas
· signed card that’s wanted no blood fusion
· had internal bleeding and life threatening needed blood
· was given transfer recovered and sued
· breeched her freedom of religion 
· Gilick case 1985
· Feminist mother of 10 (6 girls)
· New law girls 16 could get birth control without consent
· She companied against hos in the UK and lost
Starilization Case
· Re Eve (PEI in 1980 began)
· 24 extreme expressive infamies (cannot communicate whats is going on with her)
· Pleasant but retarded and is now attractive/ted to opposite sex
· Pei court said have histereticmy but then supreme court said she should not but in the end she did
· Re B (England)
· 17 child mental handicap (not full) and epileptic
· supreme court upheld lower level decision to sterilized but said theses cases should be on a case to case basis
· Should they be starilized?

Lecture 6
Property and Abortion
· Morgetaller Case
· Crime law caes 1988
· Dr Mergenthaler charge for abortion clinic and did not conform to criminal code
· Charged under s251 and defense was s7 life liberty security of persons
· At the time to get abortion you had to go through committee process if you or baby would be in danger
· Judgment = 
Pregnant Women Possessive
· Law treats women like not pregnant 
· Baby not person until born\
Forced medical treatment for pregnant women
· Ex. forced to have c section
· Case aboriginal women
· Court against Winnipeg drug service
· They retained her until the birth of the child
· In the end she had the baby drug free and and today she is mom of 5 and drug free
· Tort and powers...
· Fetus is not a legal person 
· Therefore fetus cannot sue mother for harm cause 
· Fetus and women = one person
·  
· Parens Patria
· Because the fetus is still the mother the court cannot interfere 
· Dissenting judges
· Idea of parens it to prevent harm to child from parent and fetus is helpless
· If she decides to have an abortion then the courts can interere but if she wants to keep the baby the courts can interfere for the future baby
· Born Alive
· When fetus if someone crashes into mothers car can fetus when born sue driver if fetus has injury

Lecture 7
· Body parts and the market 
· After death the bodies are not property
· This means body parts or body cannot be bought or sold only donated
· Canadian Surrogacy
· You cannot be paid of being a surrogate for someone except when surrogating a child the woman can get only expense paid for
Cases
· Baby M
· Court has to chose between 2 parents who both can get what they want
· Choice between parents and rights of the child
· Mrs. Elizabeth is mother of baby and husband was successful business en and women could not have child
· They chose Mary Beth Whitehead to be impregnate by husband sperm for a sum of money 
· She had 2 pervious children
· At birth Mary Beth love child would not give it up and fled to Florida
· Similar to out of wedlock child looking for custody
· Remedy = she gives up the child and Sterns look good and in end Whitehead look like poor  mother
· Went to appeal and the contract was thrown out and custody wa given to Sterns but Whitehead was still mother and allowed visitation
· Contract void because it was not legal because money was given for the child
· AGR v DRH
· Gay couple asked Angelia  to have baby and Sean (gay) was donor
· Private arrangement and no money exchanged
· Who got parental rights
Lecture 8
More Human Body and tissue
· Humans corpus cane be owned because
· You can own body when alive or dead
· The body is a temple and more towards sacrilegious
· So other people can make false cross claims about the body and issues with public sanitation
· Williams v. Williams
· Man wanted to be places in vase after death and executers had him barried instead
· Friend ended up moving body barring it and billing the Williams family
· At the time cremation was illegal and the friend lost because she had no right to dig up the body or move it
· Other issues of the time
· Body snatching for medical research
· People also snatch the bodies to sell the body parts illegally (current)
· Past problem was need parts for research and today we need parts to save lives ex. china uses parts from executed prisoners 
· R v. Bentham 2005 UK
· Burglar came in contact with owner and the thief put had in pocket like he had a gun
· Because he appeared to have a gun the penalty was much more severe 
· Finger is still part of you and not property therefore you cannot psoess your hand and it is simply a hand not a thing
· If they were regarded as property then the police would have to take possession of the hand as evidence 
· Dom. Memborum (slide) and page 248
· Dobson v north Tyneside health
· Women died and the hospital kept half of her brain for research because there was a tumor
· Women’s family wanted to sue for negligence of the brain but the brain could not be found 
· Result could not get money for missing property claim because a brain cannot be property
Human tissue
· Henrietta Lacks – was a black women with cancer
· Doctor took cells from her without permission to generate more cells to help other people  and freely donated the cells to other scientists
· Later the doctor mass produced Hala cells and created a maney making company
· When children found out about their mothers cells
Moore v Cali
· John Moore sick with leukemia and recommended treatment needed to  remove spleen or he would die
· Doctors wanted to get sells from his spleen to make a lot of cells to market and patent them
· They did not want to let john know because he agreed to the operation
· John sued for money
· The doctors did not get concent, conciled what they where doing and made lots of money for all the work (these are morally wrongs)
· He tried 13 course of action  and only 2 that matter
· Breach of fiduciary duty – doc/patient agreement you cant make money from patient and act in best interests 
· Conversion – converts his property into something that was not meant to be
· Question was cells property = the result was against john because cells where not property
· Hect case
· [bookmark: _GoBack]Sperm unlike other material because it is gametic material


Lecture 9
Properties of property
Susan and her Porsche 
· Susan may own the Porsche by buying ut but the bank also owns the porch because they gave her the loan
Elements of property systems
· What western property system achieve – scribing value to the market, state regulated price 
· Makes assets exchangeable and people accountable
Property types
· Private property
· An individual can owns an object and has the right to not share it
· Public Property
· State property such as highways, park land, crown land
· Collective property
· Communal owned but group or village relates to communism
· Common property
· Nature or wilderness away from 
Steeling the holes
· Debate on who owns ice fishing holes
· One man drilled the holes the other owned the possessed the hols and ownership is 9/10th’s of the law
· Hole was a good fishing hole
Boston parking space?
Harrison and Caswald p327 in casebook
· Private property and a commercial retail area is development in polar park (sportcheck and mall)
· Labor dispute an employee of a tenant of the mall went on strike because he was a union member and he picked
· Problem picketer picketed in the mall that was not his property
· Owners of Polar Park did not want that and brought action that person was trespassing 
· Senior judges was Laskin and he maybe decided first but only because he was senior judge Dickson’s decision was the law
International News v. Associated
· Whether a newspaper is someone’s property because someone prints it
· Modoc v. internet
· Murdoch wants to sue internet news like Google news

Lecture 10
Private Property
· Edwards v Sims
· Turner and Edwards found a cave Edwards wanted to make money and the other wanted it for park
· Turner died and one man said cave was under his land but not the entrance and sued Ed
· In the end sims got 1/3 of Edwards profit
· KVP Case
· Pulp mill dumps polution into Spanish river 1946 and landowners wanted the polluting to stop
· Public won and pulp mill needed to stop
· Forced KVP act which made company continue to dump waste if it paid for damages
· Problem = money maker government doesn’t care about the environment
· Hickey case
· Eclectic company discharging waste into bay in newfoundland making commercial fish un sellable
· The phosphorus in the water turned herring red and then died case aka the red haring case
· Government regulated the pollution
· Eventually there was too much pollution over the years and went under
· Stacies
· Home destroyed by fire and could not rebuild becase of floodplane
· Argue that foundation is still there so they could
· In the end they were able to rebuild
· Palmer and N. Sco industries
· Dipue between forest owners who wasnted to spray for bugs against suurounding properties did not want the overspray on there lawn
· Sprytec v Hudson p391?
· Could only use pecicide like in water (pool) and to kill some animlas but not lawn care
Lecture 11
Water as Property
· The tragedy of the commons* - we need to make everything private property in order to stop overpopulation
· Hardin said this and over fishing and farming will have a negative effect towards the commons
· Because all property is private there is no land that companies can cut down trees or do damage
· Elinor Ostrum (p390)
· Discuses Hardens solution and a states his ways is a top down approach to save resources 
· Her factors 
· he cost of changing must be cheaper then continuing as you where to give incentive
· And have long lasting institutional rules that everyone follows
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